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Priekšvārds papildus materiālam

Cienījamie studenti!

Kopš laika, kad Latvijas Republika de facto atguva savu valstisko neatkarību un atkal iekļāvās pasaules suverēno valstu saimē, ir pagājis samērā neilgs laiks. Lai cik strauji virzītos uz priekšu dzīve mūsu valstī, taču vēl joprojām ir jūtami trūkumi pieejamajā mācību literatūrā starptautiskajās publiskajās tiesībās. Lai arī lekciju laikā mēs iespēju robežās centīsimies sniegt Jums nepieciešamās zināšanas un izpratni, tomēr oriģināltekstu lasīšana noteikti ir vēlama, kaut vai, lai uzlabotu svešvalodu zināšanas.

Mēs, šī papildus materiāla krājuma veidotāji, ceram, ka kā vienmēr Jūsu vidū būs nozīmīgs skaits studentu, kuri nevēlas aprobežoties ar piedāvātajām vidusmēra zināšanām, kuri mācās ne tikai, lai saņemtu diplomu, bet arī tāpēc, ka Jūsu vidū ir patiesi zinātkāri studenti, kuru intereses saistās arī ar starptautiskajām tiesībām.

Jums, zinātkārie un ieinteresētie, ir šis krājums!

Protams, nevienam nav liegts lielākā vai mazākā mērā semestra laikā pastudēt šeit ievietotos materiālus, taču tas netiek pieprasīts kā nosacījums studiju kursa apguvei. Šāda prasība arī būtu gan formāli, gan praktiski neiespējama, jo absolūtais vairums materiālu ir angļu valodā. Tomēr mēs iesakām šo materiālu izmantot, un neaprobežoties tikai ar lekciju apmeklējumu un mācību grāmatas izstudēšanu.

Šeit iekļautie materiāli pamatā ir vai nu izvilkumi no ANO Starptautiskās tiesas spriedumiem, kuri ņemti no grāmatas Henkin L., Pugh R.C., Schachter O., Smit H. “International Law. Cases and Materials”, 2nd edition, West Publishing Co., St.Paul, Minn., 1987, vai Tiesas spriedumu kopsavilkumi, kuri ņemti no ANO Starptautiskās tiesas mājaslapas internetā http://www.icj-cij.org/ , kā arī atsevišķi raksti no juridiskajiem žurnāliem un izvilkumi no atsevišķiem Satversmes tiesas spriedumiem. Tātad tikai pats būtiskākais! Šie materiāli pamatā attiecas uz starptautisko tiesību kursa pirmo daļu, kur tiek aplūkoti tādi vispārīgi jautājumi, kā šīs tiesību nozares avoti, subjekti, atbildība un starptautisko līgumu tiesības, taču vairums no tiem ir saistīti arī ar citām kursā aplūkojamajām tēmām, piemēram, starptautiskās cilvēktiesības, humanitārās tiesības un jūras tiesības.

Novēlot Jums veiksmīgu 2006./20067. akadēmisko gadu,

Starptautisko un Eiropas tiesību zinātņu katedra

Krājuma sastādītāji: M.Lejnieks, K.Krūma, J.Gromovs un O. Galanders.
Datorsalikums: E. Balode un M.Lejnieks
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Tēmām: avoti, paražas, diplomātiskās tiesības

REGIONAL CUSTOM

ASYLUM CASE (COLOMBIA v. PERU)

International Court of Justice, 1950. 

1950 I.C.J. 266.

[The case concerns the institution of diplomatic asylum in Latin America. In 1949, a Peruvian political leader, Victor Raul Haya de la Torre was given asylum in the Colombian Embassy in Lima, Peru. The Colombian. Ambassador requested the government of Peru to allow Haya de la Torre to leave the country on the ground that the Colombi​an government qualified him as a political refugee. Peru refused to accept the right of Colombia to define unilaterally the nature of Haya de la Torre's offense. After diplomatic correspondence, the case was referred to the International Court.

In its submission, Colombia claimed the right to qualify (i.e., characterize) the nature of the offense by unilateral decision that would be binding on Peru. It based this claim on certain international agreements among Latin-American states and in addition on "Ameri​can international law." With respect to this latter contention, the Court said:]

The Colombian Government has finally invoked "American inter​national law in general". In addition to the rules arising from agree​ments which have already been considered, it has relied on an alleged regional or local custom peculiar to Latin-American States.

The Party which relies on a custom of this kind must prove that this custom is established in such a manner that it has become binding on the other Party. The Colombian Government must prove that the rule invoked by it is in accordance with a constant and uniform usage practised by the States in question. and that this usage is the expres​sion of a right appertaining to the State granting asylum and a duty incumbent on the territorial State. This follows from Article 38 of the Statute of the Court, which refers to international custom "as evidence of a general practice accepted as law".

***

It is particularly the Montevideo Convention of 1933 which Coun​sel for the Colombian Government has also relied on in this connexion. It is contended that this Convention has merely codified principles which were already recognized by Latin-American custom, and that it is valid against Peru as a proof of customary law. The limited number of States which have ratified this Convention reveals the weakness of this argument, and furthermore. it is invalidated by the preamble which states. that this Convention modifies the Havana Convention.

Finally, the Colombian Government has referred to a large num​ber of particular cases in which diplomatic asylum was in fact granted and respected. But it has not shown that the alleged rule of unilateral and definitive qualification was invoked or-if in some cases it was in fact invoked-that it was, apart from conventional stipulations, exer​cised by the States granting asylum as a right appertaining to them and respected by the territorial States as a duty incumbent on them and not merely for reasons of political expediency. The facts brought to the knowledge of the Court disclose 80 much uncertainty and contradiction, so much fluctuation and discrepancy in the exercise of diplomatic asylum and in the official views expressed on various occasions, there has been so much inconsistency in the rapid succession of conventions on asylum, ratified by some States and rejected by others, and the practice has been so much influenced by considerations of political expediency in the various cases, that it is not possible to discern in all this any constant and uniform usage, accepted as law, with regard to the alleged rule of unilateral and definitive qualification of the offence.

The Court cannot therefore find that the Colombian Government has proved the existence of such a custom. But even if it could be supposed that such a custom existed between certain Latin-American States only, it could not be invoked against Peru which, far from having by its attitude adhered to it, has, on the contrary, repudiated it by refraining from ratifying the Montevideo Conventions of 1933 and 1939, which were the first to Include a rule concerning the qualifica​tion of the offence In matters of diplomatic asylum.

***

In view of the different positions taken by groups of States on some major questions of international law, it has been suggested that recog​nition of special custom provides a solution for such divisions. A commentator has recently written.

If one rule applies among one half of the international community and another rule applies among the other half. disputes between States in the first group can be settled by applying the first rule and disputes between States in the second group can be settled by applying the second rule; this is obviously more satisfactory than trying to find a genera] custom common to States in both groups. The difficulty arises when there is a dispute between a State in the first group and a State in the second group. If the States in the first group have always dissented from the custom practised by the States in the second group, and if the States in the second group have always dissented from the custom practised by the States in the first group, then neither group is bound by the custom of the other group. The only solution, unless one is prepared to admit that there are gaps in the law (something which international courts and tribunals have never been willing to do), is to go back in history to a time when a rule accepted by both groups of States did exist, and continue to apply that rule, This approach may seem artificial, since it may involve applying an outdated rule which neither group of States applies in its modern intra-group relations, and its results are likely to be uncertain, since the history of many areas of international law is veiled in obscurity; but it is probably less produc​tive of artificiality and uncertainty than any other solution which might be suggested to what is one of the most difficult problems in international law. Akehurst, Custom as a Source of International Law, 47 Brit. Y.B.I.L. 31 (l974 - 75).

Might it not be more realistic to recognize that, if there is no rule common to both groups, there is no general custom rather than to apply an out.dated rule?

Notes

1. The Asylum Case deals with "American international law"-that is, regional customary law. May states of a region adopt customary law rules that derogate from general international law with respect to conduct and events within the region? Would such regional law be effective as against states outside the region? For example, may a regional group extend exclusive national jurisdiction over adjacent high seas beyond the limits established by international law? Or may they follow regional custom that gives foreign nationals doing business in the region no more than national treatment irrespective of customary law rights?  

2. Does the Asylum Case indicate that a state within a region is not bound by regional custom unless it expressly agrees to be bound? Should a regional custom be treated within the regional group in the same way, as general customary law,-namely, binding all states that have not opposed it? Would the legal situation differ if the custom was "local" (or "particu​lar") affecting only two or three states? 

3. Note the distinction drawn by the Court between practice followed for reasons of expediency and practice accepted by law. What evidence is cited for finding that the practice of diplomatic asylum lacked acceptance as law? Does the Court base its inference on subjective elements or on "objective" facts such as inconsistency, fluctuation and contradictions on practice and in statements? Under what circumstances might a uniform and general practice be sufficient to show the requisite psychological factor, the opinio Juris? In the North Sea Contiruntal Shelf Case in 1969, the International Court of Justice emphasized the necessity of showing belief, i.e., the existence of a subjective element. It said:

The States concerned must feel they are conforming to what amounts to a legal obligation: The frequency, or even habitual charac​ter of the acts is not in itself enough. There are many international acts, e.g., in the field of ceremonial and protocol, which are performed almost invariably, but which are motivated by considerations of courte​sy, convenience or tradition, and not by any sense of legal duty. (1969 I.C.J. 44.)

4. May acts and omissions in themselves give rise to a belief that a new practice is based on legal right and obligation or can that belief only be ascertained by statements of governments concerned? Some writers main​tain that inferences of belief cannot be made except on the basis of statements by the governments concerned. Such statements would of course, be pertinent evi​dence of beliefs. However, in some cases practice may begin and be followed unaccompanied by statements as to legal right or duty. Or a state may assume, rightly or wrongly, that it has a legal right to act in a particular way without expressing a belief as to the law. An example is the United States assertion of exclusive jurisdiction over the adjacent continental shelf, proclaimed in 1945. It could not be said that the U.S. action rested on prior practice or that states initially had a belief it was lawful. However, in the period that followed, other states did not protest the U.S. claim and some states made similar claims. By 1958, when the first Convention in the Continental Shelf was adopted, coastal state exclu​sive jurisdiction was widely recognized as lawful. 

5. Charles de Visscher, a former President of the International Court, has written that "mere uniformity or external regularity never justifies a conclusion of normativity". "Governments [he wrote] attach importance to distinguishing between custom by which they hold themselves bound and the mere practices often dictated by consideration of expediency and therefore devoid of definite legal meaning.  *** The inductive reason​ing that establishes the existence of custom is a tied reasoning: the matter is not only one of counting the observed regularities but of weighing them in terms of social ends deemed desirable". de Visscher, Theory and Reality in Public International Law 156-57 (Corbett trans. 1968): Does this com​ment imply that a state may withhold recognizing an established customary rule as law because it does not agree with its social end? Or does it mean only that, in the nascent period of a rule when a state considers it desirable (from its own standpoint), that certain conduct be recognized as in accordance with law, de lege ferenda, it would claim that it is law? If such recognition becomes widespread, then "this is sufficient to distinguish the emerging legal rule from the usage, or potential usage, of courtesy or convenience". Thirlway, International Customary Law and Codification 55 (1972). On this view of opinio juris, there is "a qualitative difference between the psychological accompaniment of the first examples of a given practice and that of subsequent repeated instances". Id. at 56.

6. May the concept of regional custom be extended to cover special customary rules for particular groups of states? For example, could there be a rule of restrictive sovereign immunity for one group of states and a rule of absolute immunity for another group?

7. The Soviet position on opinio juris is expressed by Tunkin, as follows: "Opinio juris signifies that a state regards a particular customary rule as a norm of international law, as a rule legally binding on the international plane. This is an expression of the will of a state, in a way a proposal to other states. When other states also express their will in the same direction, a tacit agreement is formed with regard to recognizing a customary rule as an international legal norm." Tunkin, Theory of Inter​national Law 133 (Butler trans. 1974).

See also Schachter, Towards a Theory of International Obligation, 8 Va. J.I.L. 300 (1968).

Tēmām: avoti, paražas

SPECIAL CUSTOM

CASE CONCERNING RIGHT OF PASSAGE OVER INDIAN TERRITORY (MERITS)

(PORTUGAL v. INDIA)

International Court of Justice, 1960.

1960 I.C.J. 6.

[In an application referring its dispute with India to the Interna​tional Court of Justice under Article 36(2) of the Statute, the Portu​guese government charged that India was unlawfully obstructing the right of passage claimed by Portugal through the Indian territory that surrounded certain Portuguese enclaves in the Indian peninsula. The Indian action, it was alleged, was in furtherance of Indian efforts to annex the Portuguese territories in India, and had made it impossible for Portugal to exercise her rights of sovereignty in the affected areas.


[The Court first pointed out that the right claimed by Portugal was a limited one, in that it was not alleged to be accompanied by any immunity in favor of those exercising the right, i.e., passage was to remain subject to Indian regulation and control, exercised in good faith. Six preliminary objections interposed by India and going to the Court’s jurisdiction were then overruled.

[Turning to the merits of the Portuguese claim. the Court conclud​ed from an examination of the Treaty of Poona, concluded in 1779 between Portugal and the Maratha ruler, and subsequent decrees of the latter, that the Portuguese rights at that time did not amount to sovereignty over the enclaves with respect to which a right of passage was now claimed, but only to a "revenue grant." The Court then directed its attention to the subsequent history of the Portuguese presence in India.]

It is clear from a study of the material placed before the Court that the situation underwent a change with the advent of the British as sovereign of that part of the country in place of the Marathas. The British found the Portuguese in occupation of the villages and exercis​ing full and exclusive administrative authority over them. They ac​cepted the situation as they found it and left the Portuguese in occupation of, and in exercise of exclusive authority over, the villages. The Portuguese held themselves out as sovereign over the villages. The British did not, as successors of the Marathas, themselves claim sovereignty, nor did they accord express recognition of Portuguese sovereignty, over them. The exclusive authority of the Portuguese over the villages was never brought in question. Thus Portuguese sover​eignty over the villages was recognized by the British in fact and by implication and was subsequently tacitly recognized by India. As a consequence the villages comprised in the Maratha grant acquired the character of Portuguese enclaves within Indian territory.

For the purpose of determining whether Portugal has established the right of passage claimed .by 'it, the court must have regard to what happened during the British and post-British periods. During these periods, there had developed between the Portuguese and the territorial sovereign with regard to passage to the enclaves a practice upon which Portugal relies for the purpose of establishing the right of passage claimed by it.

[The Court then rejected the argument that a local custom could not have been established/between only two states, and proceeded to examine whether the right of passage asserted by Portugal was estab​lished on the basis of the prevailing practice between the parties during the British and post-British periods. The Court observed that all merchandise other than arms and ammunition passed freely between Daman (a Portuguese port) and the enclaves during the periods in question, subject only to such regulation and control as were necessitat​ed by security or revenue.]

The Court. therefore, concludes that, with regard to private per​sons, civil officials and goods in general there existed during the British and post-British periods a constant and uniform practice allowing free passage between Daman and the enclaves. This practice having contin​ued over a period extending beyond a century and a quarter unaffected by the change of regime in respect of the intervening territory which occurred when India became independent, the Court is in view of all the circumstances of the case satisfied that that practice was accepted as law by the Parties and has given rise to a right and a correlative obligation.

The Court therefore holds that Portugal had in 1954 a right of passage over intervening Indian territory between coastal Daman and the enclaves and between the enclaves, in respect of private persons, civil officials and goods in general, to the extent necessary, as claimed by Portugal, for the exercise of its sovereignty over the enclaves, and subject to the regulation and control of India.

As regards armed forces, armed police and arms and ammunition, the position is different.

[The Court then discussed an incident concerning Paragraph 3 of Article 18 of the Treaty of Commerce and Extradition of December 26, 1878 between Great Britain and Portugal which provided that the armed forces of the two governments should not enter the India dominions of the other, except for specified purposes. On December 8, 1890 the Government of Bombay complained that Portuguese soldiers, by passing through a portion of the British territory without making a formal request, were violating Article 18 of the Treaty. The Governor - ​General of Portuguese India stated that, following the practice of centuries of respecting treaties and according due deference to British authorities, "Portuguese troops never cross British territory without previous permission." Subsequently the British were assured that instructions had been issued by the Government of Portuguese India for the strictest observance of the Treaty.]


The requirement of a formal request before passage of armed forces could take place was repeated in an agreement of 1913.


With regard to armed police, the position was similar to that of armed forces.***

Both with regard to armed forces and armed police, no change took place during the post-British period after India became independent.

It would thus appear that, during the British and post-British periods, Portuguese armed forces and armed police did not pass be​tween Daman and the enclaves as of right and that, after 1878, such passage could only take place with previous authorization by the British and later by India, accorded either under a reciprocal arrange​ment already agreed to, or in individual cases. Having regard to the special circumstances of the case, this necessity for authorization before passage could take place constitutes, in the view of the Court, a negation of passage as of right. The practice predicates that the territorial sovereign had the discretionary power to withdraw or to refuse permission. It is argued that permission was always granted, but this does not, in the opinion of the Court, affect the legal position. There is nothing in the record to show that grant of permission was incumbent on the British or on India as an obligation.

As regards arms and ammunition, paragraph 4 of Article XVIII of the Treaty of 1878 provided that the exportation of arms, ammunition or military stores from the territories of one party to those of the other "shall not be permitted, except with the consent of, and under rules approved of by, the latter,"

Rule 7 A, added in 1880 to the rules framed under the Indian Arms Act of 1878, provided that "nothing in rules 5, 6, or 7 shall be deemed to authorize the grant of licenses *** to import any arms, ammuni​tion or military stores from Portuguese India, [or] to export to Portu​guese India. *** [such objects] *** except *** by a special license". Subsequent practice shows that this provision applied to transit between Daman and the enclaves.

There was thus established a clear distinction between the practice permitting free passage of private persons, civil officials and goods in general, and the practice requiring previous authorization, as in the case of armed forces, armed police, and arms and ammunition.

The Court is, therefore, of the view that no right of passage in favour of Portugal involving a correlative obligation on India has been established in respect of armed forces, armed police, and arms and ammunition. The course of dealings established between the Portu​guese and the British authorities with respect to the passage of these categories excludes the existence of any such right. The practice that was established shows that, with regard to these categories, it was well understood that passage could take place only by permission of the British authorities. This situation continued during the post-British period.

Portugal also invokes general international custom, as well as the general principles of law recognized by civilized nations, in support of its claim of a right of passage as formulated by it. Having arrived at the conclusion that the course of dealings between the British and Indian authorities on the one hand and the Portuguese on the other established a practice, well understood between the Parties, by virtue of which Portugal had acquired a right of passage in respect of private persons, civil officials and goods in general, the Court does not consider it necessary to examine whether general international custom or the general principles of law recognized by civilized nations may lead to the same result.

As regards armed forces, armed police and arms and ammunition, the finding of the Court that the practice established between the Parties required for passage in respect of these categories the permis​sion of the British or Indian authorities, renders it unnecessary for the Court to determine whether or not, in the absence of the practice that actually prevailed, general international custom or the general princi​ples of law recognized by civilized nations could have been relied upon by Portugal in support of its claim to a right of passage in respect of these categories. ***
NORTH SEA CONTINENTAL SHELF CASES

(FEDERAL REPUBLIC OF GERMANY v.

DENMARK)

(FEDERAL REPUBLIC OF GERMANY v.

NETHERLANDS)

International Court of Justice, 1969.

1969.  I. C. J.  4.

Tēmām: avoti, paražas, starptautiskās līgumu tiesības, jūras tiesības

[Denmark and the Netherlands contended that the boundaries between their respective areas of the continental shelf in the North Sea, on the one hand, and the area claimed by the Federal Republic of Germany, on the other, should be determined by the application of the principle of equidistance set forth in Article 6 of the Geneva Conven​tion of 1958 on the Continental Shelf, 15 U.S.T. 471, 499 U.N.TB. 311, which by January 1, 1969, had been ratified or acceded to by 39 states, but to which Germany was not a party. Article 6 of the Convention reads as follows:

1. Where the same continental shelf is adjacent to the territories of two or more States whose coasts are opposite each other, the boundary of the continental shelf appertaining to such States shall be determined by agreement between them. In the absence of agreement, and unless another boundary line is justified by special circumstances, the boundary is the median line, every point of which is equidistant from the nearest points of the baselines from which the breadth of the territorial sea of each State is measured.

2. Where the same continental shelf is adjacent to the territories of two adjacent States, the boundary of the continental shelf shall be determined by agreement between them. In the absence of agreement, and unless another boundary line is justified by special circumstances, the boundary shall be determined by application of the principle of equidistance from the nearest points of the baselines from which the breadth of the territorial sea of each State is measured.

The Court stated that Article 6 "provides only for delimitation between 'adjacent' States, which Denmark and the Netherlands clearly are not, or between 'opposite' States which. ***  the Court thinks they equally are not." (para. 36)

The Court then noted that Denmark and the Netherlands contend that there is another source that furnishes a rule that would validate all delimitations effected on an equidistance basis, whether or not the Geneva Convention is applicable. In the Court's words the contention was as follows:] ​

37 It is maintained by Denmark and the Netherlands that the Federal Republic, whatever its position may be in relation to the Geneva Convention, considered as such, is in any event bound to accept delimitation on an equidistance-special circumstances basis, because the use of this method is not in the nature of a merely conventional obligation, but is, or must now be regarded as involving, a rule that is part of the corpus of general international law;-and, like other rules of general or customary international law, is binding on the Federal Republic automatically and independently of any specific assent, direct or indirect, given by the latter. This contention has both a positive law and a more fundamentalist aspect. As a matter of positive law, it is based on the work done in this field by international legal bodies, on State practice and on the influence attributed to the Geneva Conven​tion itself, - the claim being that these various factors have cumulative​ly evidenced or been creative of the opinio juris sive  necessitates, requisite for the formation of new rules of customary international law. In its fundamentalist aspect, the view put forward derives from what might be called the natural law of the continental shelf, in the sense that the equidistance principle is seen as a necessary expression in the field of delimitation of the accepted doctrine of the exclusive appurtenance of the continental shelf to the nearby coastal State, and therefore as having an a priori character of so to speak juristic inevitability.

[The Court first examined and then rejected the contention that the principle of equidistance was inherent in the doctrine of the continental shelf, See the extracts from its opinion, reproduced at p, 1302 infra,

The Court then proceeded to consider the 'contention that the "equidistance-6pecial circumstances" principle is part of customary law, It also rejected this contention by a vote of 11 to 6. The following extracts relate to the arguments on customary law:)

61. The first of these questions can conveniently be considered in the form suggested on behalf of Denmark and the Netherlands them​selves in the course of the oral hearing, when it was stated that they had not in fact contended that the delimitation article (Article 6) of the Convention "embodied already received rules of customary law in the sense that the Convention was merely declaratory of existing rules", Their 'contention was, rather, that although prior to the Conference, continental shelf law was only in the formative stage, and State practice lacked uniformity, yet "the process of the definition and consolidation of the emerging customary law took place through the work of the International Law Commission, the reaction of govern​ments to that work and the proceedings of the Geneva Conference"; and this emerging customary law became "crystallized in the adoption of the Continental Shelf Convention by the Conference",

62. Whatever validity this contention may have in respect of at least certain parts of the Convention, the Court cannot accept it as regards the delimitation provision (Article 6), the relevant parts of which were adopted almost unchanged from the draft of the Interna​tional Law Commission that formed the basis of discussion at the Conference. The status of the rule in the Convention therefore de​pends mainly on the processes that led the Commission to propose it. These processes have already been reviewed in connection with the Danish-Netherlands contention of an a priori necessity for equidistance, and the Court considers this review sufficient for present pur​poses also, in order lo show that the principle of equidistance, as it now figures in Article 6 of the Convention, was proposed by the Commission with considerable hesitation, somewhat on an experimental basis. at most de lege ferenda. and not at all de lege lata or as an emerging rule of customary international law. This is clearly not the sort of founda​tion on which Article 6 of the Convention could be said to have reflected or crystallized such a rule.

63. The foregoing conclusion receives significant confirmation from the fact that Article 6 is one of those in respect of which, under the reservations article of the Convention (Article 12) reservations may be made by any State on signing, ratifying or acceding,-for, speaking generally, it is a characteristic of purely conventional rules and obliga​tions that, in regard to them, some faculty of making unilateral reservations may, within certain limits, be admitted;-whereas this cannot be so in the case of general or customary law rules and obligations which, by their very nature, must have equal force for all members of the international community, and cannot therefore be the subject of any right of unilateral exclusion exercisable at will by any one of them in its own favour- Consequently, it is to be expected that when, for whatever reason, rules or obligations of this order are embodied, or are intended to be reflected in certain provisions of a convention, such provisions will figure amongst those in respect of which a right of unilateral reservation is not conferred, or is excluded. This expectation is, in principle, fulfilled by Article 12 of the Geneva Continental Shelf Convention, which permits reservations to be made to all the articles of the Convention "other than to Articles 1 to 3 inclusive"-these three articles being the ones which, it is clear, were then regarded as reflecting, or as crystallizing, received or at least emergent rules of customary international law relative to the continen​tal shelf, amongst them the question of the seaward extent of the shelf; the juridical character of the coastal State's entitlement; the nature of the rights exercisable; the kind of natural resources to which these relate; and the preservation intact of the legal status as high seas of the waters over the shelf, and the legal status of the superjacent air​space.

64. The normal inference would therefore be that any articles that do not figure among those excluded from the faculty of reservation under Article 12, were not regarded as declaratory of previously existing or emergent rules of law; and this is the inference the Court in fact draws in respect of Article 6 (delimitation), having regard also to the attitude of the International Law Commission to this provision, as already described in general terms. Naturally this would not of itself prevent this provision from eventually passing into the general corpus of customary international law by one of the processes consid​ered in paragraphs 70--81 below. But that is not here the issue. What is now under consideration is whether it originally figured in the Convention as such a rule.
70. *** [Denmark and the Netherlands argue] that even If there was at the date of the Geneva Convention no rule of customary international law in favour of the equidistance principle, and no such rule was crystallized in Article 6 of the Convention, nevertheless such a rule has come into being since the Convention, partly because of its own impact, partly on the basis of subsequent State practice. ***

71. In so far as this contention is based on the view that Article 6 of the Convention has had the influence, and has produced the effect, described, it clearly involves treating that Article as a norm-creating provision which has constituted the foundation of, or has generated a rule which, while only conventional or contractual in its origin, has since passed into the general corpus of international law, and is now accepted as such by the opinio juris, so as to have become binding even for countries which have never, and do not, become parties to the Convention. There is no doubt that this process is a perfectly possible one and does from time to time occur: it constitutes indeed one of the recognized methods by which new rules of customary international law may be formed. At the same time this result is not lightly to be regarded as having been attained.

72. It would in the first place be necessary that the provision concerned should, at all events potentially, be of a fundamentally norm-creating character such as could be regarded as forming the basis of a general rule of law, Considered in abstracto the equidistance principle might be said to fulfill this requirement. Xet in the particu​lar form in which it is embodied in Article 6 of the Geneva Convention, and having regard to the relationship of that Article to other provi​sions of the Convention, this must be open to some doubt. In the first place, Article 6 is so framed as to put second the obligation to make use of the equidistance method, causing it to come after a primary obliga​tion to effect delimitation by agreement. Such a primary obligation constitutes an unusual preface to what is claimed to be a potential general rule of law. *** Secondly the part played by the notion of special circumstances relative to the principle of equidistance as em​bodied in Article 6, and the very considerable, still unresolved contro​versies as to the exact meaning and scope of this notion, must raise further doubts as to the potentially norm-creating character of the rule. Finally, the faculty of making reservations to Article 6, while it might not of itself prevent the equidistance principle being eventually received as general law, does add considerably to the difficulty of regarding this result as having been brought about (or being potential​ly possible) on the basis of the Convention: for so long as this faculty continues to exist, *** it is the Convention itself which would, for the reasons already indicated, seem to deny to the provisions of Article 6 the same norm-creating character as, for instance, Articles 1 and 2 possess.

73. With respect to the other elements usually regarded as neces​sary before a conventional rule can be considered to have become a general rule of international law, it might be that, even without the passage of any considerable period of time, a very widespread and representative participation in the convention might suffice of itself, provided it included that of States whose interests were specially affected. In the present case however, the Court notes that, even if allowance is made for the existence of a number of States to whom participation in the Geneva Convention is not open, or which, by reason for instance of being land-locked States, would have no interest in becoming parties to it, the number of ratifications and accessions so far secured is, though respectable, hardly sufficient. That nonratifica​tion may sometimes be due to factors other than active disapproval of the convention concerned can hardly constitute a basis on which positive acceptance of its principles can be implied. The reasons are speculative, but the facts remain.

74. As regards the time element, the Court notes that it is over ten years since the Convention was signed, but that it is even now less than five since it came into force in June 1964. *** Although the passage of only a short period of time is not necessarily, or of itself, a bar to the formation of a new rule of customary international law on the basis of what was originally a purely conventional rule, an indis​pensable requirement would be that within the period in question, short though it might be, State practice, including that of States whose interests are specially affected, should have been both extensive and virtually uniform in the sense of the provision invoked;-and should moreover have occurred in such a way as to show a general recognition that a rule of law or legal obligation is involved.

75. The Court must now consider whether State practice in the matter of continental shelf delimitation has, subsequent to the Geneva Convention, been of such a kind as to satisfy this requirement. *** [S]ome fifteen cases have been cited in the course of the present proceedings, occurring mostly since the signature of the 1958 Geneva Convention, in which continental shelf boundaries have been delimited according to the equidistance principle-in the majority of the cases by agreement, in a few others unilaterally-or else the delimitation was foreshadowed but has not yet been carried out. But even if these various cases constituted more than a very small proportion of those potentially calling for delimitation in the world as a whole, the Court would not think it necessary to enumerate or evaluate them separately, since there are, a priori, several grounds which deprive them of weight as precedents in the present context. ***
77. The essential point in this connection-and it seems neces​sary to stress it-is that even if these instances of action by nonparties to the Convention were much more numerous than they in fact are, they would not, even in the aggregate, suffice in themselves to consti​tute the opinio juris;-for, in order to achieve this result, two conditions must be fulfilled. Not only must the acts concerned amount to a settled practice, but they must also be such, or be carried out in such a way, as to be evidence of a belief that this practice is rendered obligatory by the existence of a rule of law requiring it. The need for such a belief, i.e., the existence of a subjective element, is implicit in the very notion of the opinio iuris sille necessitates. The States concerned must therefore feel that they are conforming to what amounts to a legal obligation. The frequency, or even habitual character of the acts is not in itself enough. There are many international acts, e.g., in the field of ceremonial and protocol, which are performed almost invariably, but which are motivated only by considerations of courtesy, convenience or tradition, and not by any sense of legal duty.

78. In this respect the Court follows the view adopted by the Permanent Court of International Justice in the Lotus case ***.  [T]he position is simply that in certain cases-not a great number-the States concerned agreed to draw or did draw the boundaries concerned according to the principle of equidistance. There is no evidence that they so acted because they felt legally compelled to draw them in this way by reason of a rule of customary law obliging them to do so​ – especially considering that they might have been motivated by other obvious factors.

[Six judges dissented from the decision. Dissenting Judge Manfred Lachs said, in part:]

For in the world today an essential factor in the formation of a new rule of general international law is to be taken into account: namely that States with different political, economic and legal systems, States of all continents, participate in the process. No more can a general rule of international law be established by the fiat of one or of a few, or-as it was once claimed-by the consensus of European States only.

[Referring to the number of States parties to Convention On the

Continental Shelf, Judge Lachs states:]

*** These include States of all continents, among them States of various political systems, with both new and old States representing the main legal systems of the world.

It may therefore be said that, from the viewpoints both of number and of representativity, the participation in the Convention constitutes a solid basis for the formation of a general rule of law. It is upon that basis that further, more extensive practice has developed.

***
All this leads to the conclusion that the principles and rules enshrined in the Convention, and in particular the equidistance rule, have been accepted not' only by those States which are parties to the Convention on the Continental Shelf, but also by those which have subsequently followed it in agreements, or in their legislation, or have acquiesced in it when faced with legislative acts of other States affecting them. This can be viewed as evidence of a practice wide​spread enough to satisfy the criteria for a general rule of law.

***

Can the practice above summarized be considered as having been accepted as law, having regard to the subjective element required? The process leading to this effect is necessa'ri1y complex. There are certain areas of State activity and international law which by their very character may only with great difficulty engender general law, but there are others, both old and new, which may do so with greater ease Where continental shelf law is concerned, some States have at first probably accepted the rules in question, as States usually do, because they found them convenient and useful, the best possible solution for the problems involved. Others may also have been con​vinced that the instrument elaborated within the framework of the United Nations was intended to become and would in due course become general law (the teleological element is of no small importance in the formation of law). Many States have followed suit under the conviction that it was law​.

Thus at the successive stages in the development of the rule the motives which have prompted States to accept it have varied from case to case. It could not be otherwise. At all events, to postulate that all States, even those which initiate a given practice, believe themselves to be acting under a legal obligation is to resort to a fiction-and in fact to deny the possibility of developing such rules. For the path may indeed start from voluntary, unilateral acts relying on the confident expectation that they will find acquiescence or be emulated; alterna​tively the starting-point may consist of a treaty to which more and more States accede and which is followed by unilateral acceptance. It is only at a later stage that, by the combined effect of individual or joint action, response and interaction in the field concerned, i.e., of that reciprocity so essential in international legal relations, there develops the chain-reaction productive of international consensus.

***

In sum, the general practice of States should be recognized as prima facie evidence that it is accepted as law. Such evidence may, of course, be controverted – even on the test of practice itself, if it shows 'much uncertainty and contradiction' (Asylum, Judgment, LC.J. Re​ports 1950, p- 277). It may also be controverted on the test of opinio juris with regard to "the States in question" or the parties to the case."

Notes

1. There has been considerable scholarly writing on the relation between treaty and custom, especially since the North Sea Continental Shelf Case. The questions have practical importance in many fields of law, most notably, the law of the sea, the law of war, and the law of state responsibility. 

2. Should one infer that a treaty is not declaratory of international law because it allows for withdrawal, revision, or reservations? Some judges have suggested that a right to withdraw or to revise indicates that the treaty is not declaratory of customary law. See, e.g., Judge Petren's separate opinion in the Nuclear Tests Case, 1974 I.C.J. 305. But query whether such treaty provisions for withdrawal or revision are intended to allow for changed views of the parties as to the law or for a change in customary law itself. May not the right to make reservations to a treaty provision be considered similar to the right of states to agree upon special rules as exceptions to general customary law? See also dissenting views of Judges Lachs, Koretsky, Morelli and Sorensen in North Sea Continental Shelf Cases, 1969 I.C.J. 223-5, 163-4, 1978 I.C.J. 252-3.

3. Many bilateral treaties include common provisions on legal rights and obligations. Examples are found in treaties on extradition, air trans​port, rivers, compensation for expropriation, and commercial trade. As the treaties constitute state practice, can one infer that the common provisions in many treaties are evidence of customary law? May one distinguish between those bilateral treaties which deal with matters which are clearly recognized as within the discretion of the states and those which deal with matters generally regulated by international law? In the first category, one would include extradition and aviation on the premises that states are under no customary duty to grant the rights given in the bilateral treaties. In such cases, the successive treaties, numerous as they may be, would not have the opinio juris necessary to establish customary law. In the other category, an example would be treaties on riparian rights as there are requirements of international customary law about riparian states' duties toward others. May one therefore conclude that such bilateral treaties are accompanied by opinio juris because they are in implementation of custom​ary law? On riparian treaties, see Garretson, Hayton and Olmstead, The Law of International Drainage Basins 861--84 (1967). A more controversial issue is whether agreements for lump-sum compensation are evidence of the state of customary law. See Foighel, Nationalization 79-87 (1957); Lillich & Weston, International Claims: Their Settlement by Lump-Sum Agreements 34-43 (1975); Barcelona Traction Case, 1970 I.C.J. 3, Chapter 13, Section 2D infra.

THE NORTH SEA CONTINENTAL SHELF CASES​ – A CRITIQUE

By Walfgang Friedmann
Tēmām: avoti, paražas, starptautiskās līgumu tiesības, jūras tiesības

The decision of the International Court of Justice in the North Sea Continental Shelf Cases 1 is surely one of the most interesting as well as debatable decisions in the histoory of the Court. It deals with certain aspects of one of the most important new developments of international law, the doctrine of the Continental Shelf. It also touches on some basic problems of the sources of international law. Among the matters dealt with, in greater or lesser detail, by the Court are the formation of custom in contemporary conditions, the effect of custom upon treaty and, in turn, the possible translation of principles formulated in a multilateral treaty, into universal custom. Above all, the Court was compelled to formulate certain principles of general equity as applicable to the delimitation of the continental shelves between three of the coastal states of the North Sea. It is this attempt of the Court to formulate the general principles of equity applicable to a fair allocation of the resources of the Continental Shelf between neighbours with which the present article will be mainly concerned.

The facts are set out and illustrated with admirable clarity and concise​ness in the Court's judgment. Certain aspects are, however, essential to an understanding of the issues to be discussed in the present article.

The North Sea, whose geographical location and boundaries are described in Article 4 of the North Sea Policing of Fisheries Convention of May 6, 1882, has, in the words of the Court "to some extent the general look of an enclosed sea without actually being one. Round its shores are situated, on the eastern side and starting from the north, Norway, Denmark, the Federal Republic of Germany, The Netherlands, Belgium and France; while the whole western side is taken up by Great Britain, together with the island groups of the Orkneys and Shetlands."

With the exception of the so-called Norwegian Trough, the entire seabed of the North Sea is a continental shelf-even by its narrowest definition​ – since the depth nowhere exceeds 200 meters. By a series of agreements, between the United Kingdom on the western side, and Norway, Denmark and The Netherlands on the eastern side, these states-whose coasts are "opposite each other" 2-have fixed the respective boundaries of the con​tinental shelves according to the principle of the so-called "median line." In addition, the Federal Republic, by agreements of 1964 and 1965 with Denmark and The Netherlands, established certain partial boundary lines.

0 Of the Board of Editors.

1 Judgment of Feb. 20, 1969 (Fed. Rep. of Germany/Denmark; Fed. Rep. of Ger​many/Netherlands), [1969] I.C.J.Rep. 3; digested and excerpted in 63 A.J.LL. 591 (1969).

2 Cf. Continental Shelf Convention, Art. 6 (1),499 U.N. Treaty Series 311; T.LA.S., No. 5578; reprinted in 52 A.J.I.L. 858 (1958).

But the Federal Republic was unable to reach agreement with Denmark and The Netherlands on .the other boundaries, which the latter two states wished to determine in accordance with the "equidistance principle." This is defined in Article 6 (1) of the Continental Shelf Convention as "the median line, every point of which is equidistant from the nearest points of the base lines from which the breadth of tire territorial sea of each state is

measured." The Court describes the "equidistance line" as "one which, leaves to each of the parties concerned all those portions of the Continental Shelf that are nearer to a point on its own coast than they' are to any point on the coast of the other party." 8

Map three, reproduced in the Judgment, illustrates the equidistance line which, as drawn by Denmark and The Netherlands, and constituting an agreement between them, would have allotted to these two countries areas outside a smaller triangle than that drawn up by the Federal Republic. The area lying between the inner and outer triangles formed the point of con​tention between the parties.

The Federal Republic did not contest the accuracy of the Danish-Dutch line, provided that the equidistance principle was applicable. It contended however that: (a) the equidistance principle as laid down, in Article 6 of the Continental Shelf Convention, was not applicable against the Federal Republic, which had not ratified the convention, and that (b) in the absence of any treaty provision applicable to the situation). it would be inequitable to apply the equidistance rule, since its effects would be to pull the line of the Continental Shelf boundary inward, in _e direction of the strongly con​cave coastline of the Federal Republic. By contrast, outwardly curving coasts, such as The Netherlands and Denmark have to a moderate extent, "cause boundary lines drawn on an equidistance basis to leave the coast on divergent courses, thus having a widening tendency on the area of Con​tinental Shelf off that coast." The Federal Republic also contended that the agreement made between Denmark and The Netherlands on the basis of the equidistance principle was res inter alios acta, and not binding upon third parties.


3. The full text of Art. 6 'is as follows:


"(1) Where the same continental shelf is adjacent to the, territories of two or more

States whose coasts are opposite each other, the boundary of the continental shelf appertaining to such States shall be determined by agreement between them. In the absence of agreement, and unless another boundary line is justified by special circum​stkces, the boundary is the meridian line, every point of which is equidistant from the nearest points of the baselines from which the breadth of the territorial sea of each State is measured.”
"(2) Where the same continental shelf is adjacent to the territories of two adjacent States, the boundary of the continental shelf shall be determined by agreement between them. In the absence of agreement, and unless another boundary line is justified by special circumstances, the boundary shall be determined by application of the principle of equidistance from the nearest points of the baselines from which the breadth of the territorial sea of each State is measured.”

4 The application of Art. 6 would not necessarily have meant the application of the equidistance principle, since it is prescribed by Art. 6 only "in the absence of agreement, and unless another boundary line is justified by special circumstances."

By agreement the parties submitted the dispute to the Court, and they also agreed that Denmark and The Netherlands should be considered in the same interest, within the meaning of Article 31, paragraph 5, of the Court's Statute.

THE LEGAL ISSUES


The legal issues, as they presented themselves to the Court, may best be summarized in the following logical sequence.5

The first question is whether the basic concept of the Continental Shelf has become a general norm of international law, binding upon all states either as custom or as a general principle of law;_ and is therefore applicable even between states all or some of which are not parties to any treaty or agreement on this subject. If the answer to the first question is in the affirmative, how are the boundaries of the continental shelves of opposite or adjacent states to be determined? Specifically, should the criteria be those of Article 6 of the Continental Shelf Convention as representing custom or general principles of law? In particular, should the equidistance principle be regarded as generally binding, as was the contention of Denmark and The Netherlands?

Or should, on the contrary, the North Sea Continental Shelf be appor​tioned among the participating states according to principles of distributive justice, giving each state "a fair and equitable" share of the shelf? This was the contention of the Federal Republic.7

Third, in the absence of a legal basis for reapportionment of the North Sea Continental Shelf area in accordance with principles of distributive justice or, on the other hand, the application of the equidistance norm as a general principle of customary international law, what are the principles that must guide the Court in the proper delimitation of the areas under dispute? In particular, is it the length of the coastline that determines the extent of the coastal states' proper share of the continental shelf, so that abnormal configurations of the coastline which would lead to unusually large or small continental shelf areas, must be rectified? What conclusions, if any, can finally be drawn from the fact that the contending parties are neighbours, sharing common interests in the exploitation of a shelf area that constitutes an essential unity?


5 The following presentation is not strictly in accordance with the sequence or manner of the Court's reasoning, but does not seem to be at variance with it.


6 For the lack of clear distinction between these two sources, see Waldock, General Course on International Law, 106 Hague Academy, Recueil des Cours 62 if. (1962),

7 As an alternative method of reaching the same end, i.e., an equitable apportionment, in deviation from the equidistance line, and therefore in favour of the Federal Republic, the latter suggested either delimitation on the basis of a "coastal front," i.e., a straight baseline joining the two ends of the inward curving coast, or generally "special circum​stances," in analogy to the provision in Art, 6 of the convention, In other words the Federal Republic was willing to argue in terms of the basic equidistance principle, pro​vided the normal method of delimitation was rejected in favour of "special circumstances,"

THE CONTINENTAL SHELF AS A PRINCIPLE OF CUSTOMARY LAW

The Court dealt only briefly-almost casually-with the question whether the concept of the continental shelf as such had become part of general international law, It contented itself with saying that, quite independently of the 1958 Geneva Convention,

the rights of the coastal State in respect of the area of continental shelf that constitutes a natural prolongation of its land territory into and under the sea exist ipso facto and ab initio, by virtue of its sovereignty over the land, and as an extension of it in an exercise of sovereign rights for the purpose of exploring the sea-bed and exploiting its natural 
resources, In short, there is here an inherent right, , , ,8

It is, of course, true that today nobody seriously denies the universal acceptance of the continental shelf as an extension of the sovereignty of the coastal state, Although, at the time of writing, the convention has been ratified by only 39 states, though signed by many more, including the Federal Republic, it is taken for granted that non-parties will claim rights to the continental shelf as much as parties to the convention, The Court simply assumed that the continental shelf had become a part of general customary law, Judge Tanaka (dissenting) spelt out the process:

The Geneva Convention of 1958 on the Continental Shelf, first lex ex contractu among the States parties, has been promoted by the sub​sequent practice of a number of other States through agreements, uni​lateral acts and acquiescence to the law of the international community which is nothing else but world law or universal law.

It is nevertheless remarkable that so little notice should have been taken of the acceptance as general customary law of a doctrine which came into existence less than a quarter of a century ago with the Truman Proclama​tion of 1945. Only thirteen years later, it became the subject of a multi​lateral convention, and even at that time it could be argued that the principle of the continental shelf had already become one of customary law, so rapid was its universal acceptance, Contemporary writers have stressed the prevalence of treaty over custom as an instrument of law formation in modern times, "Acceleration of history, and above all, diminish​ing homogeneity in the moral and. legal ideas that ,have long governed the formation of law-such, in the essential elements, are the causes that today curtail the development of customary international law,"9 But as Brierly 10  pointed out, "it is possible even today for new customs to develop and to win acceptance as law when the need is sufficiently clear and urgent," Brierly's example is the principle of national sovereignty over the territorial airspace. We must now add the continental shelf, A triumph for


8 Par. 19.
"


8 De Visscher, Theory and Reality in Public International Law 162 (3rd ed. rev.,

Corbett trans., 1968). See also Bourquin, "Stabilite et mouvement dans l'ordre juridique international," 34 Hague Academy, Recueil des Cours 347,-'415' (1938), who points out that custom cannot follow the social dynamism of an age with multiple and rapidly changing needs.

10 The Law of Nations 62 (6th ed., 1963), 
international law? Certainly in the sense that the rapidity of modem communica​tions and the evidence of state practice, shown by actions, conferences, disputes articulated in a fraction of the time formerly needed for the forma​tion and communication of international practices, facilitate not only the drafting of conventions but also the crystallization of custom. But in terms of the values concerned, in terms of the needs of mankind to regulate a rapidly growing number of concerns in the common interest, the phenomenal rate of growth of such new customs as sovereignty over airspace and the continental shelf is a retrograde development. Characteristically, both consolidate extensions of national sovereignty at the expense of international freedoms.

DELIMITATION OF THE CONTINENTAL SHELF – CONVENTION,

CUSTOM AND EQUITY

The Court affirmed the existence of an ipso jure right of the coastal state to the continental shelf as such, without the specific attributes and limita​tions spelled out in the Geneva Convention. But since a continental shelf cannot exist in abstracto, but, like the land territory of which it is deemed to be an extension, only with specific boundaries, it became necessary for the Court to spell out the criteria for states not bound by any convention or international agreement. One possible approach was that suggested by Denmark and The Netherlands, namely, to regard the provisions of the convention, and notably the equidistance principle, "as involving, a rule that is part of the corpus of general international law;- and, like other rules of general or customary international law, is binding on the Federal Republic automatically and independently of any specific assent, direct or indirect, given by the latter." The Court rejected this contention, from two perspec​tives. First, it denied that the equidistance principle was justified on "a priori" or "fundamentalist" grounds. The Court admitted that the "equi​distance-special circumstances" principle was the most generally accept​able because "no other method of delimitation has the same combination of practical convenience and certainty of application." But it pointed out that it was neither contained in the Truman Proclamation, which speaks of "equitable principles" of delimitation, nor had it been accepted in the Con​tinental Shelf Convention except after much debate by expert commissions, and with certain qualifications. Two of these, i.e., "agreement" and "special circumstances," have been incorporated in the convention itself. Nor did the Court accept the Danish-Dutch contention that the equidistance rule had become part of customary international law, following the convention which had defined and consolidated the emerging customary law, and in the light of state practice exemplified by specific delimitation agreements, such as those concluded in the North Sea area. In refuting this argument, the majority made much of the fact that Article 6, which contains the equidistance rule, unlike Articles 1-3, which contain the fundamental principles of fhe continental shelf, was subject to reservations and therefore of a lower order.11 

Although it is on this, point–the refusal to characterize _the equidistance principle as one of general international law–that the dissenting judges disagreed most strongly,12 it is not, proposed to take up this part of the Court’s reasoning in the present article. Whether and to what extent the equidistance principle has become a general principle, or only the most convenient ,and generally acceptable of a number of alternatives, is a matter on "which not only the judges of the Court but other reasonable men may differ. Having rejected the equidistance principle as applicable, the Court had to find alternative criteria. It is these which appear to the present writer to be both unconvincing and inconsistent.

EX AEQUO ET BONO AND THE REAPPORTIONMENT OF RESOURCES

The Federal Republic had pleaded, inter alia, that, since the Geneva Convention was not applicable, the correct principle was to accord to each of the states concerned a "just and equitable share" of the continental shelf, and that such an approach would require the allotment of shares in pro​portion to the length of the coastline or sea frontage. This was a bold approach, although the particular slant given to it by the Federal Republic, i.e., proportionality between the size of the continental shelf and the length of the coastline, was, of course, one that would favour the Federal Republic by giving it a larger slice of the continental shelf than under the equi​distance test. The Court rejected this approach but, in the event, it entirely accepted the Federal Republic's criterion of "just and equitable." The Court drew a, distinction between apportionment and delimitation. The apportionment of an as yet undelimited area considered as a whole would mean a decision ex aequo et bono, which the Court would be authorized to give only under the conditions prescribed by Article 38, paragraph 2, of the Statute, i.e., by consent of the parties. What the Court was entitled, and indeed obligated, to do was to apply equitable principles as part of the relevant rule of law. For the soundness of this distinction, between a decision ex aequo bono and the application of equity as part of the law, the Court referred to the Advisory Opinion given in the case of Judgments of the Administrative Tribunal 'Of the ILO upon Complaints made against UNESCO.13 The distinction between the two concepts is clearly right

11. This appears to come close to an acceptance of the difficult and controversial doc​trine of ius cogens, but the Court denied any intention of pronouncing, itself on the q\1estion of ius cogens. On the reservations aspect of the judgment, see Goldie, "Sedentary Fisheries and the North Sea Continental Shelf Cases," 63 A.I.LL. 536 et seq. (1969).

12. It is particularly noteworthy that Vice President Koretsky, one of the dissenters, should have considered the equidistance rule as a general principle of international law, since Soviet theory, which generally deprecates custom in relation to treaties, is even more strongly opposed to the recognition of "general principles of law" as a source of international law. See, for example, Lukashuk in Tunkin (ed.), Contemporary Interna​tional Law at 186 (1969). 18 [1956] I.C.I. Rep, at 100; digested in 51 A.I.LL. 410 (1957).

and has the support of such authoritative writers as Hersch Lauterpacht,14 Manley Hudson,15 and Charles De Visscher.16 Neither the present Court nor its predecessor has ever been asked to give a decision ex aequo et bono, but the Court and other international tribunals have applied general prin​ciples of equity in j_di_ial or arbitral decisions on a number of occasions.17

But while the theoretical distinction between ex aequo et bono on the one hand, and the application of equity in the Aristotelian sense, i.e., as a tempering of injustice caused by a strict and literal application of law, is fairly clear, it can easily become blurred in the handling of a concrete situation. Ex aequo et bono, in the sense of Article 38 of the I.C.I. Statute, means the conferment of a power upon the Court to change the law. In the case of a boundary dispute, for example, it may mean that political, ethnological, economic and geographic factors commend a change of exist​ing frontiers as establis1Jed by treaties, annexations, or other legal titles.18 The crux of the problem is that in international law the borderlines between interpretation of existing law and the making of new law are inevitably fluid. And the Court underlined the open-ended aspects of the situation in the North Sea Cases by rejecting the suggestion made by Denmark and The Netherlands-and supported by the dissenting judges-that the relevant provisions of the Continental Shelf Convention expressed, or had become, general international law. What the Court majority regarded as an ipso jure right of the coastal states was, so to speak, the naked concept of the continental shelf, shorn of the specific attributes and delimitations given in the Truman Proclamation, the various reports and studies of international legal bodies and the Continental Shelf Convention itself.

The Court therefore had to determine the delimitation of boundaries in the light of its own conceptions of equity. And its distinction between apportionment and delimitation cannot disguise the fact that it had to make a choice between alternative criteria. Whether the criteria chosen by the Court deserve general approval, is a question which we will consider later.

14 Private Law Sources and Analogies of International Law, par. 28 (1927).


15 The Permanent Court of International Justice 617 (1943), where the task of equity

is described as being "to' liberalize and to temper the. application of law, to prevent extreme injustice in particular cases, to lead into new directions for which received materials point the way."


16 "Contribution it à l'Étude des Sources du Droit International," 60 Revue de Droit

International et de Legislation Comparee 325, 414 et seq. (1933).

17 See, e.g., Diversion of Waters from the River Meuse (1937), P.C.!.J., Ser. A/B, No. 70; Cayuga Indians (Great Britain 0. U. S.) (1926), Nielsen Rep. 203, 307; Sapphire​ - NIOC Arbitration, 13 Into and Comp. Law Q. 987 (1964).

18 It might be noted that even in municipal law the borderline between a liberal inter​pretation of the existing law and a revision of the law is not always easy to draw. Thus, Art. 242 of the German Civil Code prescribes that legal obligations are to be performed in good faith. During the inflation of the early Twenties, which reduced the value of the Mark to an infinitesimal fraction of its former value, with the consequence that mortgagors, insurers and other debtors could discharge their obligations at purely nominal cost, the German courts proceeded to use this clause for a revision of obliga​tions. This judicial reform was subsequently (after the reform of the currency) con​solidated by a revaluation statute.
.

But what can scarcely be doubted is that, by rejecting the criteria laid down in the convention and other documents, the Court, in effect, was giving a decision ex aequo et bono, under the guise of interpretation. The Court applied a kind of distributive justice while denying that it was doing so.

As Judge Tanaka (dissenting) put it:

It may be said that the Court's answer amounts to the suggestion to the Parties that they settle their dispute by negotiations according to ex aequo et bono without any indication as to what are the "principles and rules of international law," namely juridical principles and rules vested with obligatory power rather than considerations of expediency -factors or criteria – which are not incorporated in the legal norm and about which the Parties did not request an answer.

It may be said also that the Court seems, by this decision, to be making a legislative consideration on the apportionment of the con​tinental shelf which is not of declaratory but of constitutive nature contrary to the concept of the delimitation and which has been denied by it.
The Court's approach to the question of equity and its underlying philosophy are spelled out in the following passage (Par. 91):

Equity does not necessarily imply equality. There can never be any question of completely refashioning nature, and equity does not require that a State without access to the sea should be allotted an area of continental shelf, any more than there, could be a question of rendering the situation of a State with an extensive coastline similar to that of a State with a restricted coastline. Equality is to be reckoned within the same plane, and it is not such natural inequalities as these that equity could remedy. But in the present case there are three States whose North Sea coastlines are in fact comparable in length and which, therefore, have been given broadly equal treatment by nature ex​cept that the configuration of one of the coastlines would, if the equi​distance method is used, deny to one of these States treatment equal or comparable to that given the other two. Here indeed is a case where, in a theoretical situation of equality within the same order, an inequity is created. What is unacceptable in this instance is that a State should enjoy continental shelf rights considerably different from those of its neighbours merely because in the one case the coastline is roughly convex in form and in the other it is markedly concave, although those coastlines are comparable in length. It is therefore not a question of totally refashioning geography whatever the facts of the situation but, given a geographical situation of quasi-equality as between a number i of States, of abating the effects of an incidental special feature from which an unjustifiable difference of treatment could result

The Court's Concept of "Nature"

A basic aspect. of the Court's philosophy is its use of the concept of "natu​ral" throughout the judgment  In paragraph 19 it speaks of "a natural pro​longation" of the land territory of a state by virtue of its sovereignty over the land. In paragraph 24 it is said that certain circumstances may make the application of the equidistance method "extraordinary, unnatural or un​reasonable." In paragraph 98 the decision to adjust the equidistance prin​ciple in favor of the Federal Republic is justified in terms of the necessity to "reduce very irregular coastlines to their truer proportions." And in paragraph 91 the Court acknowledges "natural inequalities."

The loose and ambiguous use of the term "nature" in relation to legal propositions has been a bane of legal theory throughout the ages. The Court's concept of "natural," which is crucial to its whole line of reasoning, seems to suffer from ambiguity and confusion. In the first place, why should a strongly indented coastline be more "unnatural” than a straight coastline? The configurations of the earth are rich, varied and, from any assumed standard of "normality," arbitrary. There are high mountains and deep seas; there are straight and ragged coastlines. There are rich and arid soils, fertile and desolate countries, areas abounding in mineral and other resources, and others totally lacking in them. To speak of a particu​lar form of coastline as "unnatural" is simply not capable of rational gen​eralization. Yet the' Court places great store upon the "naturalness" of the extension of the territory beneath the seas, in the continuous line which has come to be known as the continental shelf. Clearly, any reference to natu​ral extensions or unnatural deviations can make sense only within the con​text of a system of legal values. Given that the earth is divided into a large number of sovereign states, each of which makes certain exclusive claims, and given further that the continental shelf has now come to be considered as an extension of land territory, it is possible to argue that the extension of a continental shelf should be broadly proportionate to the extension of the coastal territory from which it extends. But to regard this-as the Court appears to do-as a kind of natural law, is to succumb to the same fallacies that vitiate so many theories of natural law: to elevate a particular system of values into an absolute. The Court, including, on this point, the dissenting judges, accepts the universality of the doctrine of the continental shelf as an extension of territorial sovereignty. But it is not only disturbing to find the majority treating this novel extension of national sovereignty as a kind of natural law principle but also to see it go even further and regard the proportionality between the area of the continental shelf and the size of the coastal state to which it belongs as an evident correction of "un​natural" formations of coastlines. Hugo Grotius, who, in his famous con​troversy with John Selden, defended the freedom of the seas as a principle of natural law, might well have condemned the principle of the continental shelf as an "unnatural" derogation from the freedom of the seas. The con​cept of the continental shelf was known to geographers for many decades before it was introduced to international law. Would the (admittedly un​likely) pooling of the resources of the continental shelves under the auspices of the United Nations or some other international authority, be an offence against natural law? Neither the principles nor the modalities of the doc​trine of the continental shelf can be judged, it is submitted, by any criteria of "naturalness" or natural law. They are the product of a particular phase of international relations and technology, which, according to one's philoso​phy of international relations, one may welcome or deplore.

The Court’s concept of Neighbourliness

The Court was clearly influenced by the fact that the parties to the dis​pute are neighbours, and that they share with each other as well as with other North Sea states not represented in the dispute, common interests in the possible exploitation of the continental shelf of the North Sea, which constitutes a unity, though separated politically into areas pertaining to the different coasta1 states. From that neighbourliness there follows the need not only for equitable sharing but also for joint exploration. This idea is further spelled out in the separate opinion of Judge Jessup, who refers to !the German-Dutch agreement on the Ems Estuary, as well as to agreements Ion the Persian Gulf which provide for "joint exploitation or profit sharing in :areas of considerable extent where the national boundaries are undeter​mined or had been recently agreed upon subject to the provision for joint interests…" This principle of joint exploitation, in Judge Jessup’s opin​ion,"is particularly appropriate in cases involving the principle of the unity of a deposit," and "it may have a wider application in agreements reached by the parties concerning the still undelimited but potentially overlapping areas of the continental shelf which have been in dispute."

But Judge Jessup could put this proposition forward only as a recom​mendation, and the Court had to refrain from pursuing to its logical con​clusion the idea of neighbourliness and joint exploration of a unified area in the common interest. For this would have meant taking the North Sea continental shelf as a unit, by perhaps vesting the interests of the coastal states in a joint intergovernmental corporation, which would administer and distribute the resources of the continental shelf according to criteria to be agreed upon by the parties. The key to such a scheme might be a com​bination of such factors as density of population, gross national product, availability of indigenous minerals, etc.19 This would have been the kind of distributive justice or a decision ex aequo et bono which the Court felt unable to undertake. Moreover, only some of the North Sea states were parties to the dispute, while others had already made separate agreements, generally on the basis of the equidistance line.

So what remains under the sugar coating of neighbourliness, profit sharing and joint exploration is the Court's own kind of tawmaking, i.e., delimita​tion, which, with all respect to the Court; might as well have been called "apportionment," according to the principle that "the land dominates the sea"… and "the land is the legal source of the power which a state may exercise over territorial extensions to seaward…” It is in the light of this overriding value of territorial national sovereignty that the Court conceives the relation of equity to equality. While recognizing that "there can never be any question of completely refashioning nature," ,and that equity could not remedy the inequality between a state with an extensive coastline and a state with a restricted coastline, nor ,the even greater inequality

19 Cf. the observation of Judge Lachs (dissenting) that "if thee notion of special cir​cumstances is to be taken to imply a slanting reference to comparative bases, a much wider spectrum of factors should be taken into account--e.g., the comparative wealth and economic potential of the States concerned," between a state with a coastline and one without a coastline, the Court arrives at its particular conception of equality "within the same order." As be​tween three states, with North Sea coastlines of comparable length "and which, therefore, have been given broadly equal treatment by nature -ex​cept for the configuration of one of the coastlines," application of the equi​distance principle would give certain advantages to two of these states as against the third. This "inequality" must be rectified in some way, e.g., by the principle of the "coastal front" (a straight baseline between the ex​treme points at either end of the coast concerned) or by some other method.

No doubt this is one of several possible ways of deciding the issue. But the Court's solution is compelled by neither "nature" nor "equity." What the present writer finds, with all respect, difficult to comprehend is the rationale of a philosophy which regards the inequalities caused by the dif​ferences between coastal and landlocked states, or between states with long and short coastlines, as facts of nature which have to be accepted, while the fact that one state's coastline is straight or convex, and another's concave is "unnatural." Even if one were to accept the Court's limited departure from its basic principle, namely, that territorial and national sovereignty is the controlling principle, that the extent of the land determines the extent of the shelf, and that this means "equality" between three neighbouring North Sea states which form a kind of community this is a peculiar community philosophy. For it means simply that the biggest land state must also get a proportionate slice of the continental shelf. This means taking one par​ticular and limited aspect Ol1J of the thousands of inequalities of natural bounty. A true community solution might have meant the kind of pooling of resources briefly described earlier. In fact, the continental shelf has, of course, greatly upset the political, economic and strategic topography of the earth, as is apparent from the increasing number of seabed maps which have been published in recent years. All the landlocked states have been made poorer by not having a coastline, as have coastal states with steeply descending coastlines. Some states have gained great accessions to their potential wealth and area of seabed control by owning islands, such as Clipperton or, Saint Pierre et Miquelon, which have their own continental shelves. All these inequalities of nature, like those that for centuries have made some countries rich and others poor, would not matter if mankind were organized as a legal community in which the wealth of the earth were distributed for the benefit of all. In a limited way such redistribution is the purpose of development aid, and it is also the philosophy underlying the Pardo Plan,20 which would establish an international agency with con​trol over the exploitation of the seabed resources and with power to dis​tribute some of its revenue to the underprivileged nations as a form of development aid. Certainly the International Court was not empowered to undertake such a redistribution of resources, even between the three states concerned. But then the most equitable alternative would appear to have been to recognize the relatively limited inequality stemming from

20 U.N. Doe. A/6697 (1967).

the Concave curvature of the coast of West Germany, as one of the thou​sands of inequalities of nature, which have been magnified by the division of the planet into some one hundred and thirty sovereign national states of very unequal size and wealth. It cannot even be said that the correction of this particular accident of nature was a kind of Robin Hood justice. For the Court’s delimitation benefited, as it happened, the biggest and wealthi​est of the three states concerned. The North Sea case illustrates the im​possibility of an equitable allocation of the sea resources on the basis of competing sovereignties. It underlines the urgent necessity of: (a) a defi​nite vertical or horizontal limitation of the continental shelf, instead of the open-ended "grab" situation permitted by Article 1 of the convention, which extends the shelf beyond the 200 - meter isobath to "where the depth of the superjacent waters admits of the exploitation of the natural resources"; (b) a world perspective, which regards the resources of the seabed outside a limited area (the redefined continental shelf) as the heritage of mankind, not of a limited number of coastal and technologically advanced states.21

21 For a critical survey of recent proposals for sweeping national, extensions of conti​nental shelf rights, notably that of the U. S. National Petroleum Council, see Henkin, "International Law and 'the Interests': The Law of the Seabed," 63 A.I.LL. 504-510 (1969). See further, Finlay, 64 ibid. 42 (1970), and Henkin, ibid. 62.
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(NICARAGUA v. UNITED STATES OF AMERICA)
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Tēmām: avoti, starptautisko tiesību principi, jus cogens, spēka lietošana

SUMMARY OF THE JUDGMENT 

I. Qualites (paras. 1 to 17)

II. Background to the Dispute (paras. 18-25) 

III. The Non-Appearance of the Respondent and Article 53 of the Statute (paras. 26-31) 

The Court recalls that subsequent to the delivery of its Judgment of 26 November 1984 on the jurisdiction of the Court and the admissibility of Nicaragua's Application, the United States decided not to take part in the present phase of the proceedings. This however does not prevent the Court from giving a decision in the case, but it has to do so while respecting the requirements of Article 53 of the Statute, which provides for the situation when one of the parties does not appear. The Court's jurisdiction being established, it has in accordance with Article 53 to satisfy itself that the claim of the party appearing is well founded in fact and law. In this respect the Court recalls certain guiding principles brought out in a number of previous cases, one of which excludes any possibility of a judgment automatically in favour of the party appearing. It also observes that it is valuable for the Court to know the views of the non-appearing party, even if those views are expressed in ways not provided for in the Rules of Court. The principle of the equality of the parties has to remain the basic principle, and the Court has to ensure that the party which declines to appear should not be permitted to profit from its absence. 

IV: Justiciability of the Dispute (paras. 32-35) 

The Court considers it appropriate to deal with a preliminary question. It has been suggested that the questions of the use of force and collective self-defence raised in the case fall outside the limits of the kind of questions the Court can deal with, in other words that they are not justiciable. However, in the first place the Parties have not argued that the present dispute is not a "legal dispute" within the meaning of Article 36, paragraph 2, of the Statute, and secondly, the Court considers that the case does not necessarily involve it in evaluation of political or military matters, which would be to overstep proper judicial bounds. Consequently, it is equipped to determine these problems. 

V: The Significance of the Multilateral Treaty Reservation (paras. 36-56) 

The United States declaration of acceptance of the compulsory jurisdiction of the Court under Article 36, paragraph 2, of the Statute contained a reservation excluding from the operation of the declaration 

"disputes arising under a multilateral treaty, unless (1) all parties to the treaty affected by the decision are also parties to the case before the Court, or (2) the United States of America specially agrees to jurisdiction". 

In its Judgment of 26 November 1984 the Court found, on the basis of Article 79, paragraph 7, of the Rules of Court, that the objection to jurisdiction based on the reservation raised "a question concerning matters of substance relating to the merits of the case" and that the objection did "not possess, in the circumstances of the case, an exclusively preliminary character". Since it contained both preliminary aspects and other aspects relating to the merits, it had to be dealt with at the stage of the merits. 

In order to establish whether its jurisdiction was limited by the effect of the reservation in question, the Court has to ascertain whether any third States, parties to the four multilateral treaties invoked by Nicaragua, and not parties to the proceedings, would be "affected" by the Judgment. Of these treaties, the Court considers it sufficient to examine the position under the United Nations Charter and the Charter of the Organization of American States. 

The Court examines the impact of the multilateral treaty reservation on Nicaragua's claim that the United States has used force in breach of the two Charters. The Court examines in particular the case of El Salvador, for whose benefit primarily the United States claims to be exercising the right of collective self-defence which it regards as a justification of its own conduct towards Nicaragua, that right being endorsed by the United Nations Charter (Art. 51) and the OAS Charter (Art. 21). The dispute is to this extent a dispute "arising under" multilateral treaties to which the United States, Nicaragua and El Salvador are Parties. It appears clear to the Court that El Salvador would be "affected" by the Court's decision on the lawfulness of resort by the United States to collective self-defence. 

As to Nicaragua's claim that the United States has intervened in its affairs contrary to the OAS Charter (Art. 18) the Court observes that it is impossible to say that a ruling on the alleged breach of the Charter by the United States would not "affect" El Salvador. 

Having thus found that El Salvador would be "affected" by the decision that the Court would have to take on the claims of Nicaragua based on violation of the two Charters by the United States, the Court concludes that the jurisdiction conferred on it by the United States I' declaration does not permit it to entertain these claims. It makes it clear that the effect of the reservation is confined to barring the applicability of these two multilateral treaties as multilateral treaty law, and has no further impact on the sources of international law which Article 38 of the Statute requires the Court to apply, including c customary international law. 

VI. Establishment of the Facts: Evidence and Methods Employed by the Court (paras. 57-74) 

The Court has had to determine the facts relevant to the dispute. The difficulty of its task derived from the marked disagreement between the Parties, the non-appearance of the Respondent, the secrecy surrounding certain conduct, and the fact that the conflict is continuing. On this last point, the Court takes the view, in accordance with the general principles as to the judicial process, that the facts to be taken into account should be those occurring up to the close of the oral proceedings on the merits of the case (end of September 1985). 

With regard to the production of evidence, the Court indicates how the requirements of its Statute-in particular Article 53-and the Rules of Court have to be met in the case, on the basis that the Court has freedom in estimating the value of the various elements of evidence. It has not seen fit to order an enquiry under Article 50 of the Statute. With regard to certain documentary material (press articles and various books), the Court has treated these with caution. It regards them not as evidence capable of proving facts, but as material which can nevertheless contribute to corroborating the existence of a fact and be taken into account to show whether certain facts are matters of public knowledge. With regard to statements by representatives of States, sometimes at the highest level, the Court takes the view that such statements are of particular probative value when they acknowledge facts or conduct unfavourable to the State represented by the person who made them. With regard to the evidence of witnesses presented by Nicaragua-five witnesses gave oral evidence and another a written affidavit-one consequence of the absence of the Respondent was that the evidence of the witnesses was not tested by cross-examination. The Court has not treated as evidence any part of the testimony which was a mere expression of opinion as to the probability or otherwise of the existence of a fact not directly known to the witness. With regard in particular to affidavits and sworn statements made by members of a Government, the Court considers that it can certainly retain such parts of this evidence as may be regarded as contrary to the interests or contentions of the State to which the witness has allegiance; for the rest such evidence has to be treated with great reserve. 

The Court is also aware of a publication of the United States State Department entitled "Revolution Beyond Our Borders, Sandinista Intervention in Central America" which was not submitted to the Court in any form or manner contemplated by the Statute and Rules of Court. The Court considers that, in view of the special circumstances of this case, it may, within limits, make use of information in that publication. 

VII. The Facts Imputable to the United States (paras. 75 to 125) 

1. The Court examines the allegations of Nicaragua that the mining of Nicaraguan ports or waters was carried out by United States military personnel or persons of the nationality of Latin American countries in the pay of the United States. After examining the facts, the Court finds it established that, on a date in late 1983 or early 1984, the President of the United States authorized a United States Government agency to lay mines in Nicaraguan ports; that in early 1984 mines were laid in or close to the ports of El Bluff, Corinto and Puerto Sandino, either in Nicaraguan internal waters or in its territorial sea or both, by persons in the pay and acting on the instructions of that agency, under the supervision and with the logistic support of United States agents; that neither before the laying of the mines, nor subsequently, did the United States Government issue any public and official warning to international shipping of the existence and location of the mines; and that personal and material injury was caused by the explosion of the mines, which also created risks causing a rise in marine insurance rates. 

2. Nicaragua attributes to the direct action of United States personnel, or persons in its pay, operations against oil installations, a naval base, etc., listed in paragraph 81 of the Judgment. The Court finds all these incidents except three, to be established. Although it is not proved that any United States military personnel took a direct part in the operations, United States agents participated in the planning, direction and support. The imputability to the United States of these attacks appears therefore to the Court to be established. 

3. Nicaragua complains of infringement of its air space by United States military aircraft. After indicating the evidence available, the Court finds that the only violations of Nicaraguan air space imputable to the United States on the basis of the evidence are high altitude reconnaissance flights and low altitude flights on 7 to 11 November 1984 causing "sonic booms". 

With regard to joint military manoeuvres with Honduras carried out by the United States on Honduran territory near the Honduras/ Nicaragua frontier, the Court considers that they may be treated as public knowledge and thus sufficiently established. 

4. The Court then examines the genesis, development and activities of the contra force, and the role of the United States in relation to it. According to Nicaragua, the United States "conceived, created and organized a mercenary army, the contra force". On the basis of the available information, the Court is not able to satisfy itself that the Respondent State "created" the contra force in Nicaragua, but holds it established that it largely financed, trained, equipped, armed and organized the FDN, one element of the force. 

It is claimed by Nicaragua that the United States Government devised the strategy and directed the tactics of the contra force, and provided direct combat support for its military operations. In the light of the evidence and material available to it, the Court is not satisfied that all the operations launched by the contra force, at every stage of the conflict, reflected strategy and tactics solely devised by the United States. It therefore cannot uphold the contention of Nicaragua on this point. The Court however finds it clear that a number of operations were decided and planned, if not actually by United States advisers, then at least in close collaboration with them, and on the basis of the intelligence and logistic support which the United States was able to offer. It is also established in the Court's view that the support of the United States for the activities of the contras took various forms over the years, such as logistic support, the supply of information on the location and movements of the Sandinista troops, the use of sophisticated methods of communication, etc. The evidence does not however warrant a finding that the United States gave direct combat support, if that is taken to mean direct intervention by United States combat forces. 

The Court has to determine whether the relationship of the contras to the United States Government was such that it would be right to equate the contras, for legal purposes, with an organ of the United States Government, or as acting on behalf of that Government. The Court considers that the evidence available to it is insufficient to demonstrate the total dependence of the contras on United States aid. A partial dependency, the exact extent of which the Court cannot establish, may be inferred from the fact that the leaders were selected by the United States, and from other factors such as the organization, training and equipping of the force, planning of operations, the choosing of targets and the operational support provided. There is no clear evidence that the United States actually exercised such a degree of control as to justify treating the contras as acting on its behalf. 

5. Having reached the above conclusion, the Court takes the view that the contras remain responsible for their acts, in particular the alleged violations by them of humanitarian law. For the United States to be legally responsible, it would have to be proved that that State had effective control of the operations in the course of which the alleged violations were committed.

6. Nicaragua has complained of certain measures of an economic nature taken against it by the Government of the United States, which it regards as an indirect form of intervention in its internal affairs. Economic aid was suspended in January 1981; and terminated in April 1981, the United States acted to oppose or block loans to Nicaragua by international financial bodies; the sugar import quota from Nicaragua was reduced by 90 percent in September 1983; and a total trade embargo on Nicaragua was declared by an executive order of the President of the United States on 1 May 1985. 

VIII. The Conduct of Nicaragua (paras. 126-171) 

The Court has to ascertain, so far as possible, whether the activities of the United States complained of, claimed to have been the exercise of collective self-defence, may be justified by certain facts attributable to Nicaragua. 

1. The United States has contended that Nicaragua was actively supporting armed groups operating in certain of the neighbouring coun- tries, particularly in El Salvador, and specifically in the form of the supply of arms, an accusation which Nicaragua has repudiated. The Court first examines the activity of Nicaragua with regard to El Salvador. 

Having examined various evidence, and taking account of a number of concordant indications, many of which were provided by Nicaragua itself, from which the Court can reasonably infer the provision of a certain amount of aid from Nicaraguan territory, the Court concludes that support for the armed opposition in El Salvador from Nicaraguan territory was a fact up to the early months of 1981. Subsequently, evidence of military aid from or through Nicaragua remains very weak, despite the deployment by the United States in the region of extensive technical monitoring resources. The Court cannot however conclude that no transport of or traffic in arms existed. It merely takes note that the allegations of arms traffic are not solidly established, and has not been able to satisfy itself that any continuing flow on a significant scale took place after the early months of 1981. 

Even supposing it were established that military aid was reaching the armed opposition in El Salvador from the territory of Nicaragua, it still remains to be proved that such aid is imputable to the authorities of Nicaragua, which has not sought to conceal the possibility of weapons crossing its territory, but denies that this is the result of any deliberate official policy on its part. Having regard to the circum- stances characterizing this part of Central America, the Court considers that it is scarcely possible for Nicaragua's responsibility for arms traffic on its territory to be automatically assumed. The Court considers it more consistent with the probabilities to recognize that an activity of that nature, if on a limited scale, may very well be pursued unknown to the territorial government. In any event the evidence is insufficient to satisfy the Court that the Government of Nicaragua was responsible for any flow of arms at either period. 

2. The United States has also accused Nicaragua of being responsible for cross-border military attacks on Honduras and Costa Rica. While not as fully informed on the question as it would wish to be, the Court considers as established the fact that certain trans-border military incursions are imputable to the Government of Nicaragua. 

3. The Judgment recalls certain events which occurred at the time of the fall of President Somoza, since reliance has been placed on them by the United States to contend that the present Government of Nicaragua is in violation of certain alleged assurances given by its immediate predecessor. The Judgment refers in particular to the "Plan to secure peace" sent on 12 July 1979 by the "Junta of the Government of National Reconstruction" of Nicaragua to the Secretary- General of the CAS, mentioning, inter alia, its "firm intention to establish full observance of human rights in our country" and "to call the first free elections our country has known in this century". The United States considers that it has a special responsibility regarding the implementation of these commitments. 

IX. The Applicable Law: Customary International Law (paras. f 172-182) 

The Court has reached the conclusion (section V, in fine) that it has to apply the multilateral treaty reservation in the United States declaration, the consequential exclusion of multilateral treaties being without prejudice either to other treaties or other sources of law enumerated in Article 38 of the Statute. In order to determine the law actually to be applied to the dispute, it has to ascertain the consequences of the exclusion of the applicability of the multilateral treaties for the definition of the content of the customary international law which remains applicable. 

The Court, which has already commented briefly on this subject in the jurisdiction phase (I.C.J. Reports 1984, pp. 424 and 425, para. 73), develops its initial remarks. It does not consider that it can be claimed, as the United States does, that all the customary rules which may be invoked have a content exactly identical to that of the rules contained in the treaties which cannot be applied by virtue of the United States reservation. Even if a treaty norm and a customary norm relevant to the present dispute were to have exactly the same content, this would not be a reason for the Court to take the view that the operation of the treaty process must necessarily deprive the customary norm of its separate applicability. Consequently, the Court is in no way bound to uphold customary rules only in so far as they differ from the treaty rules which it is prevented by the United States reservation from applying. 

In response to an argument of the United States, the Court considers that the divergence between the content of the customary norms and that of the treaty law norms is not such that a judgment confined to the field of customary international law would not be susceptible of compliance or execution by the parties. 

X. The Content of the Applicable Law (paras. 183 to 225) 

1. Introduction: General Observations (paras. 183-186) 

The Court has next to consider what are the rules of customary law applicable to the present dispute. For this purpose it has to consider whether a customary rule exists in the opinio juris of States, and satisfy itself that it is confirmed by practice. 

2. The Prohibition of the Use of Force, and the Right of Self- Defence (paras. 187 to 201) 

The Court finds that both Parties take the view that the principles as to the use of force incorporated in the United Nations Charter correspond, in essentials, to those found in customary international law. They therefore accept a treaty-law obligation to refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any State, or in any other manner inconsistent with the purposes of the United Nations (Art. 2, para. 4, of the Charter). The Court has however to be satisfied that there exists in customary law an opinio juris as to the binding character of such abstention. It considers that this opinio juris may be deduced from, inter alia, the attitude of the Parties and of States towards certain General Assembly resolutions, and particularly resolution 2625 (XXV) entitled "Declaration on Principles of International Law concerning Friendly Relations and Co-operation among States in Accordance with the Charter of the United Nations". Consent to such resolutions is one of the forms of expression of an opinio juris with regard to the principle of non-use of force, regarded as a principle of customary international law, independently of the provisions, especially those of an institutional kind, to which it is subject on the treaty-law plane of the Charter.

The general rule prohibiting force established in customary law allows for certain exceptions. The exception of the right of individual or collective self-defence is also, in the view of States, established in customary law, as is apparent for example from the terms of Article 51 of the United Nations Charter, which refers to an "inherent right", and from the declaration in resolution 2625 (XXV). The Parties, who consider the existence of this right to be established as a matter of customary international law, agree in holding that whether the response to an attack is lawful depends on the observance of the criteria of the necessity and the proportionality of the measures taken in self- defence. 

Whether self-defence be individual or collective, it can only be exercised in response to an "armed attack". In the view of the Court, this is to be understood as meaning not merely action by regular armed forces across an international border, but also the sending by a State of armed bands on to the territory of another State, if such an operation, because of its scale and effects, would have been classified as an armed attack had it been carried out by regular armed forces. The Court quotes the definition of aggression annexed to General Assembly resolution 3314 (XXIX) as expressing customary law in this respect. 

The Court does not believe that the concept of "armed attack" includes assistance to rebels in the form of the provision of weapons or logistical or other support. Furthermore, the Court finds that in customary international law, whether of a general kind or that particu- lar to the inter-American legal system, there is no rule permitting the exercise of collective self-defence in the absence of a request by the State which is a victim of the alleged attack, this being additional to the requirement that the State in question should have declared itself to have been attacked. 

3. The Principle of Non-intervention (paras. 202 to 209) 

The principle of non-intervention involves the right of every sovereign State to conduct its affairs without outside interference. Expressions of an opinio juris of States regarding the existence of this principle are numerous. The Court notes that this principle, stated in its own jurisprudence, has been reflected in numerous declarations and resolutions adopted by international organizations and conferences in which the United States and Nicaragua have participated. The text thereof testifies to the acceptance by the United States and Nicaragua of a customary principle which has universal application. As to the content of the principle in customary law, the Court defines the constitutive elements which appear relevant in this case: a prohibited intervention must be one bearing on matters in which each State is permitted, by the principle of State sovereignty, to decide freely (for example the choice of a political, economic, social and cultural system, and formulation of foreign policy). Intervention is wrongful when it uses, in regard to such choices, methods of coercion, particularly force, either in the direct form of military action or in the indirect form of support for subversive activities in another State. 

With regard to the practice of States, the Court notes that there have been in recent years a number of instances of foreign intervention in one State for the benefit of forces opposed to the government of that State. It concludes that the practice of States does not justify the view that any general right of intervention in support of an opposition within another State exists in contemporary international law; and this is in fact not asserted either by the United States or by Nicaragua. 

4. Collective Counter-Measures in Response to Conduct Not Amounting to Armed Attack (paras. 210 and 211) 

The Court then considers the question whether, if one State acts towards another in breach of the principle of non-intervention, a third State may lawfully take action by way of counter-measures which would amount to an intervention in the first State's internal affairs. This would be analogous to the right of self-defence in the case of armed attack, but the act giving rise to the reaction would be less grave, not amounting to armed attack. In the view of the Court, under international law in force today, States do not have a right of "collective" armed response to acts which do not constitute an "armed attack". 

5. State Sovereignty (paras. 212 to 214) 

Turning to the principle of respect for State sovereignty, the Court recalls that the concept of sovereignty, both in treaty-law and in customary international law, extends to the internal waters and territorial sea of every State and to the airspace above its territory. It notes that the laying of mines necessarily affects the sovereignty of the coastal State, and that if the right of access to ports is hindered by the laying of mines by another State, what is infringed is the freedom of communications and of maritime commerce. 

6. Humanitarian Law (paras. 215 to 220) 

The Court observes that the laying of mines in the waters of another State without any warning or notification is not only an unlawful act but also a breach of the principles of humanitarian law underlying the Hague Convention No. VIII of 1907. This consideration leads the Court on to examination of the international humanitarian law applicable to the dispute. Nicaragua has not expressly invoked the provisions of international humanitarian law as such, but has complained of acts committed on its territory which would appear to be breaches thereof. In its submissions it has accused the United States of having killed, wounded and kidnapped citizens of Nicaragua. Since the evidence available is insufficient for the purpose of attributing to the United States the acts committed by the contras, the Court rejects this submission. 

The question however remains of the law applicable to the acts of the United States in relation to the activities of the contras. Although Nicaragua has refrained from referring to the four Geneva Conventions of 12 August 1949, to which Nicaragua and the United States are parties, the Court considers that the rules stated in Article 3 which is common to the four Conventions, applying to armed conflicts of a non- international character, should be applied. The United States is under an obligation to "respect" the Conventions and even to "ensure respect" for them, and thus not to encourage persons or groups engaged in the conflict in Nicaragua to act in violation of the provisions of Article 3. This obligation derives from the general principles of humanitarian law to which the Conventions merely give specific expression. 

7. The 1956 Treaty (paras. 221 to 225) 

In its Judgment of 26 November 1984, the Court concluded that it had jurisdiction to entertain claims concerning the existence of a dispute between the United States and Nicaragua as to the interpretation or application of a number of articles of the Treaty of Friendship, Commerce and Navigation signed at Managua on 21 January 1956. It has to determine the meaning of the various relevant provisions, and in particular of Article XXI, paragraphs l(c) and 1 (d), by which the parties reserved the power to derogate from the other provisions. 

XI. Application of the Law to the Facts (paras. 226 to 282) 

Having set out the facts of the case and the rules of international law which appear to be in issue as a result of those facts, the Court has now to appraise the facts in relation to the legal rules applicable, and determine whether there are present any circumstances excluding the unlawfulness of particular acts. 

1. The Prohibition of the Use of Force and the Right of Self- Defence (paras. 227 to 238) 

Appraising the facts first in the light of the principle of the non-use of force, the Court considers that the laying of mines in early 1984 and certain attacks on Nicaraguan ports, oil installations and naval bases, imputable to the United States, constitute infringements of this principle, unless justified by circumstances which exclude their unlawfulness. It also considers that the United States has committed a prima facie violation of the principle by arming and training the contras, unless this can be justified as an exercise of the right of self-defence. 

On the other hand, it does not consider that military manoeuvres held by the United States near the Nicaraguan borders, or the supply of funds to the contras, amounts to a use of force. 

The Court has to consider whether the acts which it regards as breaches of the principle may be justified by the exercise of the right of collective self-defence, and has therefore to establish whether the circumstances required are present. For this, it would first have to find that Nicaragua engaged in an armed attack against El Salvador , Honduras or Costa Rica, since only such an attack could justify reliance on the right of self-defence. As regards El Salvador, the Court considers that in customary international law the provision of arms to the opposition in another State does not constitute an armed attack on that State. As regards Honduras and Costa Rica, the Court states that, in the absence of sufficient information as to the transborder incursions into the territory of those two States from Nicaragua, it is difficult to decide whether they amount, singly or collectively, to an armed attack by Nicaragua. The Court finds that neither these incursions nor the alleged supply of arms may be relied on as justifying the exercise of the right of collective self-defence. 

Secondly, in order to determine whether the United States was justified in exercising self-defence, the Court has to ascertain whether the circumstances required for the exercise of this right of collective self-defence were present, and therefore considers whether the States in question believed that they were the victims of an armed attack by Nicaragua, and requested the assistance of the United States in the exercise of collective self-defence. The Court has seen no evidence that the conduct of those States was consistent with such a situation. 

Finally, appraising the United States activity in relation to the criteria of necessity and proportionality, the Court cannot find that the activities in question were undertaken in the light of necessity, and finds that some of them cannot be regarded as satisfying the criterion of proportionality. 

Since the plea of collective self-defence advanced by the United States cannot be upheld, it follows that the United States has violated the principle prohibiting recourse to the threat or use of force by the acts referred to in the first paragraph of this section. 

2. The Principle of Non-Intervention (paras. 239 to 245) 

The Court finds it clearly established that the United States intended, by its support of the contras, to coerce Nicaragua in respect of matters in which each State is permitted to decide freely, and that the intention of the contras themselves was to overthrow the present Government of Nicaragua. It considers that if one State, with a view to the coercion of another State, supports and assists armed bands in that State whose purpose is to overthrow its government, that amounts to an intervention in its internal affairs, whatever the political objective of the State giving support. It therefore finds that the support given by the United States to the military and paramilitary activities of the contras in Nicaragua, by financial support, training, supply of weapons, intelligence and logistic support, constitutes a clear breach of the principle of non-intervention. Humanitarian aid on the other hand cannot be regarded as unlawful intervention. With effect from 1 October 1984, the United States Congress has restricted the use of funds to "humanitarian assistance" to the contras. The Court recalls that if the provision of "humanitarian assistance" is to escape condemnation as an intervention in the internal affairs of another State, it must be limited to the purposes hallowed in the practice of the Red Cross, and above all be given without discrimination. 

With regard to the form of indirect intervention which Nicaragua sees in the taking of certain action of an economic nature against it by the United States, the Court is unable to regard such action in the present case as a breach of the customary law principle of non- intervention. 

3. Collective Counter-Measures in Response to Conduct Not Amounting to Armed Attack (paras. 246 to 249) 

Having found that intervention in the internal affairs of another State does not produce an entitlement to take collective counter- measures involving the use of force, the Court finds that the acts of which Nicaragua is accused, even assuming them to have been established and imputable to that State, could not justify counter-measures taken by a third State, the United States, and particularly could not justify intervention involving the use of force. 

4. State Sovereignty (paras. 250 to 253) 

The Court finds that the assistance to the contras, the direct attacks on Nicaraguan ports, oil installations, etc., the mining operations in Nicaraguan ports, and the acts of intervention involving the use of force referred to in the Judgment, which are already a breach of the principle of non-use of force, are also an infringement of the principle of respect for territorial sovereignty. This principle is also directly infringed by the unauthorized overflight of Nicaraguan territory. These acts cannot be justified by the activities in El Salvador attributed to Nicaragua; assuming that such activities did in fact occur, they do not bring into effect any right belonging to the United States. The Court also concludes that, in the context of the present proceedings, the laying of mines in or near Nicaraguan ports constitutes an infringement, to Nicaragua's detriment, of the freedom of communications and of maritime commerce. 

5. Humanitarian Law (paras. 254 to 256) 

The Court has found the United States responsible for the failure to give notice of the mining of Nicaraguan ports. 

It has also found that, under general principles of humanitarian law, the United States was bound to refrain from encouragement of persons or groups engaged in the conflict in Nicaragua to commit violations of common Article 3 of the four Geneva Conventions of 12 August 1949. The manual on "Psychological Operations in Guerilla Warfare", for the publication and dissemination of which the United States is responsible, advises certain acts which cannot but be regarded as contrary to that article. 

6. Other Grounds Mentioned in Justification of the Acts of the United States (paras. 257 to 269) 

The United States has linked its support to the contras with alleged breaches by the Government of Nicaragua of certain solemn commitments to the Nicaraguan people, the United States and the OAS. The Court considers whether there is anything in the conduct of Nicaragua which might legally warrant counter-measures by the United States in response to the alleged violations. With reference to the "Plan to secure peace" put forward by the Junta of the Government of National Reconstruction (12 July 1979), the Court is unable to find anything in the documents and communications transmitting the plan from which it can be inferred that any legal undertaking was intended to exist. The Court cannot contemplate the creation of a new rule opening up a right of intervention by one State against another on the ground that the latter has opted for some particular ideology or political system. Furthermore the Respondent has not advanced a legal argument based on an alleged new principle of "ideological intervention". 

With regard more specifically to alleged violations of human rights relied on by the United States, the Court considers that the use of force by the United States could not be the appropriate method to monitor or ensure respect for such rights, normally provided for in the applicable conventions. With regard to the alleged militarization of Nicaragua, also referred to by the United States to justify its activities, the Court observes that in international law there are no rules, other than such rules as may be accepted by the State concerned, by treaty or otherwise, whereby the level of armaments of a sovereign State can be limited, and this principle is valid for all States without exception. 

7. The 1956 Treaty (paras. 270 to 282) 

The Court turns to the claims of Nicaragua based on the Treaty of Friendship, Commerce and Navigation of 1956, and the claim that the United States has deprived the Treaty of its object and purpose and emptied it of real content. The Court cannot however entertain these claims unless the conduct complained of is not "measures…necessary to protect the essential security interests" of the United States, since Article XXI of the Treaty provides that the Treaty shall not preclude the application of such measures. With regard to the question what activities of the United States might have been such as to deprive the Treaty of its object and purpose, the Court makes a distinction. It is unable to regard all the acts complained of in that light, but considers that there are certain activities which undermine the whole spirit of the agreement. These are the mining of Nicaraguan ports, the direct attacks on ports, oil installations, etc., and the general trade embargo. 

The Court also upholds the contention that the mining of the ports is in manifest contradiction with the freedom of navigation and commerce guaranteed by Article XIX of the Treaty. It also concludes that the trade embargo proclaimed on 1 May 1985 is contrary to that article. 

The Court therefore finds that the United States is prima facie in breach of an obligation not to deprive the 1956 Treaty of its object and purpose (pacta Bunt Bervanda), and has committed acts in contradiction with the terms of the Treaty. The Court has however to consider whether the exception in Article XXI concerning "measures…necessary to protect the essential security interests" of a Party may be invoked to justify the acts complained of. After examining the available material, particularly the Executive Order of President Reagan of 1 May 1985, the Court finds that the mining of Nicaraguan ports, and the direct attacks on ports and oil installations, and the general trade embargo of 1 May 1985, cannot be justified as necessary to protect the essential security interests of the United States. 

XII. The Claim for Reparation (paras. 283 to 285) 

The Court is requested to adjudge and declare that compensation is due to Nicaragua, the quantum thereof to be fixed subsequently, and to award to Nicaragua the sum of 370.2 million US dollars as an interim award. After satisfying itself that it has jurisdiction to order reparation, the Court considers appropriate the request of Nicaragua for the nature and amount of the reparation to be determined in a subsequent phase of the proceedings. It also considers that there is no provision in the Statute of the Court either specifically empowering it or debarring it from making an interim award of the kind requested. In a case in which one Party is not appearing, the Court should refrain from any unnecessary act which might prove an obstacle to a negotiated settlement. The Court therefore does not consider that it can accede at this stage to this request by Nicaragua. 

XIII. The Provisional Measures (paras. 286 to 289) 

After recalling certain passages in its Order of 10 May 1984, the Court concludes that it is incumbent on each Party not to direct its conduct solely by reference to what it believes to be its rights. Particularly is this so in a situation of armed conflict where no reparation can efface the results of conduct which the Court may rule to have been contrary to international law. 

XIV: Peaceful Settlement of Disputes; the Contadora Process (pa- ras. 290 to 291) 

In the present case the Court has already taken note of the Contadora process, and of the fact that it had been endorsed by the United Nations Security Council and General Assembly, as well as by Nicaragua and the United States. It recalls to both Parties to the present case the need to co-operate with the Contadora efforts in seeking a definitive and lasting peace in Central America, in accordance with the principle of customary international law that prescribes the peaceful settlement of international disputes, also endorsed by Article 33 of the United Nations Charter. 

JUDGMENT

***

194. With regard to the characteristics governing the right of self- defence, since the Parties consider the existence of this right to be established as a matter of customary international law, they have concentrated on the conditions governing its use. In view of the circumstances in which the dispute has arisen, reliance is placed by the Parties only on the right of self-defence in the case of an armed attack which has already occurred, and the issue of the lawfulness of a response to the imminent threat of armed attack has not been raised. Accordingly the Court expresses no view on that issue. The Parties also agree in holding that whether the response to the attack is lawful depends on observance of the criteria of the necessity and the proportionality of the measures taken in self-defence. Since the existence of the right of collective self-defence is established in customary international law, the Court must define the specific conditions which may have to be met for its exercise, in addition to the conditions of necessity and proportionality to which the Parties have referred. 

195. In the case of individual self-defence, the exercise of this right is subject to the State concerned having been the victim of an armed attack. Reliance on collective self-defence of course does not remove the need for this. There appears now to be general agreement on the nature of the acts which can be treated as constituting armed attacks. In particular, it may be considered to be agreed that an armed attack must be understood as including not merely action by regular armed forces across an international border, but also "the sending by or on behalf of a State of armed bands, groups, irregulars or mercenaries, which carry out acts of armed force against another State of such gravity as to amount to" (inter alia} an actual armed attack conducted by regular forces, "or its substantial involvement therein". This description, contained in Article 3, paragraph (g), of the Definition of Aggression annexed to General Assembly resolution 3314 (XXIX), may be taken to reflect customary international law. The Court sees no reason to deny that, in customary law, the prohibition of armed attacks may apply to the sending by a State of armed bands to the territory of another State, if such an operation, because of its scale and effects, would have been classified as an armed attack rather than as a mere frontier incident had it been carried out by regular armed forces. But the Court does not believe that the concept of "armed attack" includes not only acts by armed bands where such acts occur on a significant scale but also assistance to rebels in the form of the provision of weapons or logistical or other support. Such assistance may be regard- ed as a threat or use of force, or amount to intervention in the internal or external affairs of other States. It is also clear that it is the State which is the victim of an armed attack which must form and declare the view that it has been so attacked. There is no rule in customary international law permitting another State to exercise the right of collective self-defence on the basis of its own assessment of the situation. Where collective self-defence is invoked, it is to be expected that the State for whose benefit this right is used will have declared itself to be the victim of an armed attack. 

196. The question remains whether the lawfulness of the use of collective self-defence by the third State for the benefit of the attacked State also depends on a request addressed by that State to the third State. A provision of the Charter of the Organization of American States is here in point: and while the Court has no jurisdiction to consider that instrument as applicable to the dispute, it may examine it to ascertain what light it throws on the content of customary international law. The Court notes that the OAS Charter includes, in Article 3 (f), the principle that: "an act of aggression against one American State is an act of aggression against all the other American States" and a provision in Article 27 that: 

"Every act of aggression by a State against the territorial integrity or the inviolability of the territory or against the sovereignty or political independence of an American State shall be considered an act of aggression against the other American States." 

* * *

199. At all events, the Court finds that in customary international law, whether of a general kind or that particular to the inter-American legal system, there is no rule permitting the exercise of collective self- defence in the absence of a request by the State which regards itself as the victim of an armed attack. The Court concludes that the requirement of a request by the State which is the victim of the alleged attack is additional to the requirement that such a State should have declared itself to have been attacked. 

200. At this point, the Court may consider whether in customary international law there is any requirement corresponding to that found in the treaty law of the United Nations Charter, by which the State claiming to use the right of individual or collective self-defence must report to an international body, empowered to determine the conformity with international law of the measures which the State is seeking to justify on that basis. Thus Article 51 of the United Nations Charter requires that measures taken by States in exercise of this right of self- defence must be "immediately reported" to the Security Council. As the Court has observed above (paragraphs 178, 188), a principle enshrined in a treaty, if reflected in customary international law, may well be so unencumbered with the conditions and modalities surrounding it in the treaty. Whatever influence the Charter may have had on customary international law in these matters, it is clear that in customary international law it is not a condition of the lawfulness of the use of force in self-defence that a procedure so closely dependent on the content of a treaty commitment and of the institutions established by it, should have been followed. On the other hand, if self-defence is advanced as a justification for measures which would otherwise be in breach both of the principle of customary international law and of that contained in the Charter, it is to be expected that the conditions of the Charter should be respected. Thus for the purpose of enquiry into the customary law position, the absence of a report may be one of the factors indicating whether the State in question was itself convinced that it was acting in self-defence. 

201. To justify certain activities involving the use of force, the United States has relied solely on the exercise of its right of collective self-defence. However the Court, having regard particularly to the non-participation of the United States in the merits phase, considers that it should enquire whether customary international law, applicable to the present dispute, may contain other rules which may exclude the unlawfulness of such activities. It does not, however, see any need to reopen the question of the conditions governing the exercise of the right of individual self-defence, which have already been examined in connection with collective self-defence. On the other hand, the Court must enquire whether there is any justification for the activities in question, to be found not in the right of collective self-defence against an armed attack, but in the right to take counter-measures in response to conduct of Nicaragua which is not alleged to constitute an armed attack. It will examine this point in connection with an analysis of the principle of non-intervention in customary international law. 

* * *

202. The principle of non-intervention involves the right of every sovereign State to conduct its affairs without outside interference; though examples of trespass against this principle are not infrequent, the Court considers that it is part and parcel of customary international law. As the Court has observed: "Between independent States, respect for territorial sovereignty is an essential foundation of international relations" (I.C.J. Reports 1949, p. 35), and international law requires political integrity also to be respected. Expressions of an opinio juris regarding the existence of the principle of non-intervention in customary international law are numerous and not difficult to find. Of course, statements whereby States avow their recognition of the principles of international law set forth in the United Nations Charter cannot strictly be interpreted as applying to the principle of non- intervention by States in the internal and external affairs of other States, since this principle is not, as such, spelt out in the Charter. But it was never intended that the Charter should embody written confirmation of every essential principle of international law in force. The existence in the opinio juris of States of the principle of non-intervention is backed by established and substantial practice. It has moreover been presented as a corollary of the principle of the sovereign equality of States. A particular instance of this is General Assembly resolution 2625 (XXV), the Declaration on the Principles of International Law concerning Friendly Relations and Co-operation among States. In the Corfu Channel case, when a State claimed a right of intervention in order to secure evidence in the territory of another State for submission to an international tribunal (I.C.J. Reports 1949, p. 34), the Court observed that: 

"the alleged right of intervention as the manifestation of a policy of force, such as has, in the past, given rise to most serious abuses and such as cannot, whatever be the present defects in international organization, find a place in international law. Intervention is per- haps still less admissible in the particular form it would take here; for, from the nature of things, it would be reserved for the most powerful States, and might easily lead to perverting the administration of international justice itself." (I.C.J. Reports 1949, p. 35.) 

* * *

209. The Court therefore finds that no such general right of intervention, in support of an opposition within another State, exists in contemporary international law. The Court concludes that acts constituting a breach of the customary principle of non-intervention will also, if they directly or indirectly involve the use of force, constitute a breach of the principle of non-use of force in international relations. 

* * *

210. When dealing with the rule of the prohibition of the use of force, the Court considered the exception to it constituted by the exercise of the right of collective self-defence in the event of armed attack. Similarly, it must now consider the following question: if one State acts towards another State in breach of the principle of non- intervention, may a third State lawfully take such action by way of counter-measures against the first State as would otherwise constitute an intervention in its internal affairs? A right to act in this way in the case of intervention would be analogous to the right of collective self- defence in the case of an armed attack, but both the act which gives rise to the reaction, and that reaction itself, would in principle be less grave. Since the Court is here dealing with a dispute in which a wrongful use of force is alleged, it has primarily to consider whether a State has a right to respond to intervention with intervention going so far as to justify a use of force in reaction to measures which do not constitute an armed attack but may nevertheless involve a use of force. The question is itself undeniably relevant from the theoretical view- point. However, since the Court is bound to confine its decision to those points of law which are essential to the settlement of the dispute before it, it is not for the Court here to determine what direct reactions are lawfully open to a State which considers itself the victim of another State's acts of intervention, possibly involving the use of force. Hence it has not to determine whether, in the event of Nicaragua's having committed any such acts against El Salvador, the latter was lawfully entitled to take any particular counter-measure. It might however be suggested that, in such a situation, the United States might have been permitted to intervene in Nicaragua in the exercise of some right analogous to the right of collective self-defence, one which might be resorted to in a case of intervention short of armed attack. 

211. The Court has recalled above (paragraphs 193 to 195) that for one State to use force against another, on the ground that that State has committed a wrongful act of force against a third State, is regarded as lawful, by way of exception, only when the wrongful act provoking the response was an armed attack. Thus the lawfulness of the use of force by a State in response to a wrongful act of which it has not itself been the victim is not admitted when this wrongful act is not an armed attack. In the view of the Court, under international law in force today-whether customary international law or that of the United Nations system-States do not have a right of "collective" armed response to acts which do not constitute an "armed attack". Further- more, the Court has to recall that the United States itself is relying on the "inherent right of self-defence" (paragraph 126 above), but apparently does not claim that any such right exists as would, in respect of intervention, operate in the same way as the right of collective self- defence in respect of an armed attack. In the discharge of its duty under Article 53 of the Statute, the Court has nevertheless had to consider whether such a right might exist; but in doing so it may take note of the absence of any such claim by the United States as an indication of opinio juris. 
* * *

212. The Court should now mention the principle of respect for State sovereignty, which in international law is of course closely linked with the principles of the prohibition of the use of force and of non- intervention. The basic legal concept of State sovereignty in customary international law, expressed in, inter alia, Article 2, paragraph 1, of the United Nations Charter, extends to the internal waters and territorial sea of every State and to the air space above its territory. As to superjacent air space, the 1944 Chicago Convention on Civil Aviation (Art. 1) reproduces the established principle of the complete and exclusive sovereignty of a State over the air space above its territory. That convention, in conjunction with the 1958 Geneva Convention on the Territorial Sea, further specifies that the sovereignty of the coastal State extends to the territorial sea and to the air space above it, as does the United Nations Convention on the Law of the Sea adopted on 10 December 1982. The Court has no doubt that these prescriptions of treaty-law merely respond to firmly established and longstanding tenets of customary international law. 

213. The duty of every State to respect the territorial sovereignty of others is to be considered for the appraisal to be made of the facts relating to the mining which occurred along Nicaragua's coasts. The legal rules in the light of which these acts of mining should be judged depend upon where they took place. The laying of mines within the ports of another State is governed by the law relating to internal waters, which are subject to the sovereignty of the coastal State. The position is similar as regards mines placed in the territorial sea. It is therefore the sovereignty of the coastal State which is affected in such cases. It is also by virtue of its sovereignty that the coastal State may regulate access to its ports. 

214. On the other hand, it is true that in order to enjoy access to ports, foreign vessels possess a customary right of innocent passage in territorial waters for the purposes of entering or leaving internal waters; Article 18, paragraph 1 (b), of the United Nations Convention on the Law of the Sea of 10 December 1982, does no more than codify customary international law on this point. Since freedom of navigation is guaranteed, first in the exclusive economic zones which may exist beyond territorial waters (Article 58 of the Convention), and secondly, beyond territorial waters and on the high seas (Art. 87), it follows that any State which enjoys a right of access to ports for its ships also enjoys all the freedom necessary for maritime navigation. It may therefore be said that, if this right of access to the port is hindered by the laying of mines by another State, what is infringed is the freedom of communications and of maritime commerce. At all events, it is certain that interference with navigation in these areas prejudices both the sovereignty of the coastal State over its internal waters, and the right of free access enjoyed by foreign ships. 

***

215. The Court has noted above (paragraph 77 in fine) that the United States did not issue any warning or notification of the presence of the mines which had been laid in or near the ports of Nicaragua. Yet even in time of war, the Convention relative to the laying of automatic submarine contact mines of 18 October 1907 (The Hague Convention No. VIII) provides that "every possible precaution must be taken for the security of peaceful shipping" and belligerents are bound "to notify the danger zones as soon as military exigencies permit, by a notice addressed to ship owners, which must also be communicated to the Governments through the diplomatic channel" (Art. 3). Neutral Powers which lay mines off their own coasts must issue a similar notification, in advance (Art. 4). It has already been made clear above that in peacetime for one State to lay mines in the internal or territorial waters of another is an unlawful act; but in addition, if a State lays mines in any waters whatever in which the vessels of another State have rights of access or passage, and fails to give any warning or notification whatsoever, in disregard of the security of peaceful shipping, it commits a breach of the principles of humanitarian law underlying the specific provisions of Convention No. VIII of 1907. Those principles were expressed by the Court in the Corfu Channel case as follows: 

"certain general and well recognized principles, namely: elementary considerations of humanity, even more exacting in peace than in war" (l.C.J. Reports 1949, p. 22). 

***

219. The conflict between the contras' forces and those of the Government of Nicaragua is an armed conflict which is "not of an international character". The acts of the contras towards the Nicaraguan Government are therefore governed by the law applicable to conflicts of that character; whereas the actions of the United States in and against Nicaragua fall under the legal rules relating to international conflicts. Because the minimum rules applicable to international and to non-international conflicts are identical, there is no need to address the question whether those actions must be looked at in the context of the rules which operate for the one or for the other category of conflict. The relevant principles are to be looked for in the provisions of Article 3 of each of the four Conventions of 12 August 1949, the text of which, identical in each Convention, expressly refers to conflicts not having an international character. ... 

224. On the other hand, action taken in self-defence, individual or collective, might be considered as part of the wider category of measures qualified in Article XXI as "necessary to protect" the "essential security interests" of a party. In its Counter-Memorial on jurisdiction and admissibility, the United States contended that: "Any possible doubts as to the applicability of the FCN Treaty to Nicaragua's claims is dispelled by Article XXI of the Treaty. .." After quoting paragraph 1 (d) (set out in paragraph 221 above), the Counter-Memorial continues: 

“Article XXI has been described by the Senate Foreign Relations Committee as containing 'the usual exceptions relating…to traffic in arms, ammunition and implements of war and to measures for collective or individual self-defence'.”

It is difficult to deny that self-defence against an armed attack corresponds to measures necessary to protect essential security interests. But the concept of essential security interests certainly extends beyond the concept of an armed attack, and has been subject to very broad interpretations in the past. The Court has therefore to assess whether the risk run by these "essential security interests" is reasonable, and secondly, whether the measures presented as being designed to protect their interests are not merely useful but "necessary". 

* * *

227. The Court will first appraise the facts in the light of the principle of the non-use of force, examined in paragraphs 187 to 200 above. What is unlawful, in accordance with that principle, is recourse to either the threat or the use of force against the territorial integrity or political independence of any State. For the most part, the com- plaints by Nicaragua are of the actual use of force against it by the United States. Of the acts which the Court has found imputable to the Government of the United States, the following are relevant in this respect: 

-  he laying of mines in Nicaraguan internal or territorial waters in early 1984 (paragraph 80 above); 

- certain attacks on Nicaraguan ports, oil installations and a naval base (paragraphs 81 and 86 above). 

These activities constitute infringements of the principle of the prohibition of the use of force, defined earlier, unless they are justified by circumstances which exclude their unlawfulness, a question now to be examined. The Court has also found (paragraph 92) the existence of military manoeuvres held by the United States near the Nicaraguan borders; and Nicaragua has made some suggestion that this constituted a "threat of force", which is equally forbidden by the principle of non- use of force. The Court is however not satisfied that the manoeuvres complained of, in the circumstances in which they were held, constituted on the part of the United States a breach, as against Nicaragua, of 

the principle forbidding recourse to the threat or use of force.

228. Nicaragua has also claimed that the United States has violat- ed Article 2, paragraph 4, of the Charter, and has used force against Nicaragua in breach of its obligation under customary international law in as much as it has engaged in 

"recruiting, training, arming, equipping, financing, supplying and otherwise encouraging, supporting, aiding, and directing military and paramilitary actions in and against Nicaragua" (Application, para. 26 (a) and (c)). 

So far as the claim concerns breach of the Charter, it is excluded from the Court's jurisdiction by the multilateral treaty reservation. As to the claim that United States activities in relation to the contras constitute a breach of the customary international law principle of the non-use of force, the Court finds that, subject to the question whether the action of the United States might be justified as an exercise of the right of self-defence, the United States has committed a prima facie violation of that principle by its assistance to the contras in Nicaragua, by "organizing or encouraging the organization of irregular forces or armed bands * * * for incursion into the territory of another State", and "participating in acts of civil strife * * * in another State", in the terms of General Assembly resolution 2625(XXV). According to that resolution, participation of this kind is contrary to the principle of the prohibition of the use of force when the acts of civil strife referred to "involve a threat or use of force". In the view of the Court, while the arming and training of the contras can certainly be said to involve the threat or use of force against Nicaragua, this is not necessarily so in respect of all the assistance given by the United States Government. In particular, the Court considers that the mere supply of funds to the contras, while undoubtedly an act of intervention in the internal affairs of Nicaragua, as will be explained below, does not in itself amount to a use of force. 

229. The Court must thus consider whether, as the Respondent claims, the acts in question of the United States are justified by the exercise of its right of collective self-defence against an armed attack. The Court must therefore establish whether the circumstances required for the exercise of this right of self-defence are present and, if so, whether the steps taken by the United States actually correspond to the requirements of international law. For the Court to conclude that the United States was lawfully exercising its right of collective self- defence, it must first find that Nicaragua engaged in an armed attack against El Salvador, Honduras or Costa Rica. 

230. As regards El Salvador, the Court has found (paragraph 160 above) that it is satisfied that between July 1979 and the early months of 1981, an intermittent flow of arms was routed via the territory of Nicaragua to the armed opposition in that country. The Court was not however satisfied that assistance has reached the Salvadorian armed opposition, on a scale of any significance, since the early months of 1981, or that the Government of Nicaragua was responsible for any flow of arms at either period. Even assuming that the supply of arms to the opposition in El Salvador could be treated as imputable to the Government of Nicaragua, to justify invocation of the right of collective self-defence in customary international law, it would have to be equated with an armed attack by Nicaragua on El Salvador. As stated above, the Court is unable to consider that, in customary international law, the provision of arms to the opposition in another State constitutes an armed attack on that State. Even at a time when the arms flow was at its peak, and again assuming the participation of the Nicaraguan Government, that would not constitute such armed attack. 

231. Turning to Honduras and Costa Rica, the Court has also stated (paragraph 164 above) that it should find established that certain trans-border incursions into the territory of those two States, in 1982, 1983 and 1984. were imputable to the Government of Nicaragua. Very little information is however available to the Court as to the circum- stances of these incursions or their possible motivations, which renders it difficult to decide whether they may be treated for legal purposes as amounting, singly or collectively, to an "armed attack" by Nicaragua on either or both States. The Court notes that during the Security Council debate in March/ April 1984, the representative of Costa Rica made no accusation of an armed attack, emphasizing merely his country's neutrality and support for the Contadora process (S/PV .2529, pp. 13-23); the representative of Honduras however stated that "my country is the object of aggression made manifest through a number of incidents by Nicaragua against our territorial integrity and civilian population" (ibid., p. 37). There are however other considerations which justify the Court in finding that neither these incursions, nor the alleged supply of arms to the opposition in El Salvador, may be relied on as justifying the exercise of the right of collective self-defence. 

232. The exercise of the right of collective self-defence presupposes that an armed attack has occurred; and it is evident that it is the victim State, being the most directly aware of that fact, which is likely to draw general attention to its plight. It is also evident that if the victim State wishes another State to come to its help in the exercise of the right of collective self-defence, it will normally make an express request to that effect. Thus in the present instance, the Court is entitled to take account, in judging the asserted justification of the exercise of collective self-defence by the United States, of the actual conduct of El Salvador, Honduras and Costa Rica at the relevant time, as indicative of a belief by the State in question that it was the victim of an armed attack by Nicaragua, and of the making of a request by the victim State to the United States for help in the exercise of collective self-defence. 

233. The Court has seen no evidence that the conduct of those States was consistent with such a situation, either at the time when the United States first embarked on the activities which were allegedly justified by self-defence, or indeed for a long period subsequently. So far as El Salvador is concerned, it appears to the Court that while El Salvador did in fact officially declare itself the victim of an armed attack, and did ask for the United States to exercise its right of collective self-defence, this occurred only on a date much later than the commencement of the United States activities which were allegedly justified by this request. The Court notes that on 3 April 1984, the representative of El Salvador before the United Nations Security Council, while complaining of the "open foreign intervention practised by Nicaragua in our internal affairs" (S/PV .2528, p. 58), refrained from stating that El Salvador had been subjected to armed attack, and made no mention of the right of collective self-defence which it had supposedly asked the United States to exercise. Nor was this mentioned when El Salvador addressed a letter to the Court in April 1984, in connection with Nicaragua's complaint against the United States. It was only in its Declaration of Intervention filed on 15 August 1984, that El Salvador referred to requests addressed at various dates to the United States for the latter to exercise its right of collective self-defence (para. XII), asserting on this occasion that it had been the victim of aggression from Nicaragua "since at least 1980". In that Declaration, El Salvador affirmed that initially it had "not wanted to present any accusation or allegation [against Nicaragua] to any of the jurisdictions to which we have a right to apply", since it sought "a solution of understanding and mutual respect" (para. III). 

234. As to Honduras and Costa Rica, they also were prompted by the institution of proceedings in this case to address communications to the Court; in neither of these is there mention of armed attack or collective self-defence. As has already been noted (paragraph 231 above), Honduras in the Security Council in 1984 asserted that Nicaragua had engaged in aggression against it, but did not mention that a request had consequently been made to the United States for assistance by way of collective self-defence. On the contrary, the representative of Honduras emphasized that the matter before the Security Council "is a Central American problem, without exception, and it must be solved regionally" (S/PV.2529, p. 38), i.e., through the Contadora process. The representative of Costa Rica also made no reference to collective self- defence. Nor, it may be noted, did the representative of the United States assert during that debate that it had acted in response to requests for assistance in that context. 

235. There is also an aspect of the conduct of the United States which the Court is entitled to take into account as indicative of the view of that State on the question of the existence of an armed attack. At no time, up to the present, has the United States Government addressed to the Security Council, in connection with the matters the subject of the present case, the report which is required by Article 51 of the United Nations Charter in respect of measures which a State believes itself bound to take when it exercises the right of individual or collective self-defence. The Court, whose decision has to be made on the basis of customary international law, has already observed that in context of that law, the reporting obligation enshrined in Article 51 of the Charter of the United Nations does not exist. It does not therefore treat the absence of a report on the part of the United States as the breach of an undertaking forming part of the customary international law applicable to the present dispute. But the Court is justified in observing that this conduct of the United States hardly conforms with the latter's avowed conviction that it was acting in the context of collective self-defence as consecrated by Article 51 of the Charter. This fact is all the more noteworthy because, in the Security Council, the United States has itself taken the view that failure to observe the requirement to make a report contradicted a State's claim to be acting on the basis of collective self-defence (S/PV .2187). 

236. Similarly, while no strict legal conclusion may be drawn from the date of El Salvador's announcement that it was the victim of an armed attack, and the date of its official request addressed to the United States concerning the exercise of collective self-defence, those dates have a significance as evidence of El Salvador's view of the situation. The declaration and the request of El Salvador, made publicly for the first time in August 1984, do not support the contention that in 1981 there was an armed attack capable of serving as a legal foundation for United States activities which began in the second half of that year. The States concerned did not behave as though there were an armed attack at the time when the activities attributed by the United States to Nicaragua, without actually constituting such an attack, were nevertheless the most accentuated; they did so behave only at a time when these facts fell furthest short of what would be required for the Court to take the view that an armed attack existed on the part of Nicaragua against El Salvador. 

237. Since the Court has found that the condition sine qua non required for the exercise of the right of collective self-defence by the United States is not fulfilled in this case, the appraisal of the United States activities in relation to the criteria of necessity and proportional- ity takes on a different significance. As a result of this conclusion of the Court, even if the United States activities in question had been carried on in strict compliance with the canons of necessity and proportionality, they would not thereby become lawful. If however they were not, this may constitute an additional ground of wrongful- ness. On the question of necessity, the Court observes that the United States measures taken in December 1981 (or, at the earliest, March of that year-paragraph 93 above) cannot be said to correspond to a "necessity" justifying the United States action against Nicaragua on the basis of assistance given by Nicaragua to the armed opposition in El Salvador. First, these measures were only taken, and began to produce their effects, several months after the major offensive of the armed opposition against the Government of El Salvador had been completely repulsed (January 1981), and the actions of the opposition considerably reduced in consequence. Thus it was possible to eliminate the main danger to the Salvadorian Government without the United States embarking on activities in and against Nicaragua. Accordingly, it cannot be held that these activities were undertaken in the light of necessity. Whether or not the assistance to the contras might meet the criterion of proportionality, the Court cannot regard the United States activities summarised in paragraphs 80, 81 and 86, i.e., those relating to the mining of the Nicaraguan ports and the attacks on ports, oil installations, etc., as satisfying that criterion. Whatever uncertainty may exist as to the exact scale of the aid received by the Salvadorian armed opposition from Nicaragua, it is clear that these latter United States activities in question could not have been proportionate to that aid. Finally on this point, the Court must also observe that the reaction of the United States in the context of what it regarded as self- defence was continued long after the period in which any presumed armed attack by Nicaragua could reasonably be contemplated. 

238. Accordingly, the Court concludes that the plea of collective self-defence against an alleged armed attack on El Salvador, Honduras or Costa Rica, advanced by the United States to justify its conduct toward Nicaragua, cannot be upheld; and accordingly that the United States has violated the principle prohibiting recourse to the threat or use of force by the acts listed in paragraph 227 above, and by its assistance to the contras to the extent that this assistance "involve[s] a threat or use of force" (paragraph 228 above). 

* * *

Note

Judge Schwebel's dissent was based largely on his conclusion that Nicaragua's support of the insurgency in El Salvador was so extensive and persistent as to amount to an armed attack justifying collective self-defense by the United States. And that this warranted military activities not only in El Salvador but against Nicaraguan territory as well. Moreover, in his view, judgment for Nicaragua was unwarranted because it had pressed false testimony on the Court in a deliberate effort to conceal its wrongs. Schwebel voted with the majority holding that the United States violated customary law by failing to make known the existence and location of the mines it had laid. 

Judge Oda objected to the Court's consideration of the Nicaraguan claim as arising under customary law. In his view, the multilateral treaty reservation denied the Court jurisdiction of any proceeding based on such a treaty, and even if the treaty and customary law could be disentangled, the Court could not entertain the case and decide it on principles of customary law. Moreover, the claim presented a political dispute, not a legal dispute under 36(2). 

Judge Jennings agreed with Oda that the U.S. multilateral treaty reservation must be respected and the Court could not exercise jurisdiction and apply customary law in lieu of the multilateral treaties. Therefore, he voted against the Court's decisions on the use of force, on intervention and on self-defense. However Jennings and Oda both joined the majority in holding that the laying of mines by the United States breached United States obligations under a bilateral treaty. 

Seven of the judges who voted with the majority appended separate opinions dealing with various aspects of the judgment. 

CASE CONCERNING ARMED ACTIVITIES ON THE TERRITORY OF THE CONGO

(NEW APPLICATION: 2002)

(DEMOCRATIC REPUBLIC OF THE CONGO v. RWANDA)

JURISDICTION OF THE COURT AND ADMISSIBILITY OF THE APPLICATION
Tēmām: avoti,  jus cogens
1. On 28 May 2002 the Government of the Democratic Republic of the Congo (hereinafter “the DRC”) filed in the Registry of the Court an Application instituting proceedings against the Republic of Rwanda (hereinafter “Rwanda”) in respect of a dispute concerning “massive, serious and flagrant violations of human rights and of international humanitarian law” alleged to have been committed “in breach of the ‘International Bill of Human Rights’, other relevant international instruments and mandatory resolutions of the United Nations Security Council”; in that Application the DRC stated that “[the] flagrant and serious violations [of human rights and of international humanitarian law]” of which it complained “result from acts of armed aggression perpetrated by Rwanda on the territory of the Democratic Republic of the Congo in flagrant breach of the sovereignty and territorial integrity of [the latter], as guaranteed by the Charters of the United Nations and the Organization of African Unity”. In order to found the jurisdiction of the Court, the DRC, referring to Article 36, paragraph 1, of the Statute, invoked in its Application: Article 22 of the International Convention on the Elimination of All Forms of Racial Discrimination of 21 December 1965 (hereinafter the “Convention on Racial Discrimination”); Article 29, paragraph 1, of the Convention on the Elimination of All Forms of Discrimination Against Women of 18 December 1979 (hereinafter the “Convention on Discrimination Against Women”); Article IX of the Convention on the Prevention and Punishment of the Crime of Genocide of 9 December 1948 (hereinafter the “Genocide Convention”); Article 75 of the Constitution of the World Health Organization of 22 July 1946 (hereinafter the “WHO Constitution”); Article XIV, paragraph 2, of the Constitution of the United Nations Educational, Scientific and Cultural Organization of 16 November 1945 (hereinafter the “Unesco Constitution”) and Article 9 of the Convention on the Privileges and Immunities of the Specialized Agencies of 21 November 1947 (hereinafter “the Convention on Privileges and Immunities”); Article 30, paragraph 1, of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment of 10 December 1984 (hereinafter the “Convention against Torture”); and Article 14, paragraph 1, of the Montreal Convention for the Suppression of Unlawful Acts against the Safety of Civil Aviation of 23 September 1971 (hereinafter the “Montreal Convention”). The DRC further contended in its Application that Article 66 of the Vienna Convention on the Law of Treaties of 23 May 1969 established the jurisdiction of the Court to settle disputes arising from the violation of peremptory norms (jus cogens) in the area of human rights, as those norms were reflected in a number of international instruments.
***

120. To found the jurisdiction of the Court in the present case, the DRC relies finally on Article 66 of the Vienna Convention on the Law of Treaties, which provides inter alia that “[a]ny one of the parties to a dispute concerning the application or the interpretation of article 53 or 64”, relating to conflicts between treaties and peremptory norms of general international law, “may, by a written application, submit it to the International Court of Justice for a decision unless the parties by common consent agree to submit the dispute to arbitration”.

121. In its Counter-Memorial the DRC noted that Rwanda’s Memorial invoked inter alia “the alleged irrelevance of the Congo’s reference to the Vienna Convention on the Law of Treaties”, and the DRC referred the Court in this regard to the arguments which it had presented at the provisional measures phase. At the hearings, the DRC explained that Article 66 of the Vienna Convention on the Law of Treaties, to which Rwanda is a party, allows the Court to rule on any dispute concerning “the validity of a treaty which is contrary to a norm of jus cogens”. In this regard the DRC argued that reservations to a treaty form an integral part thereof, and that they must accordingly “avoid either being in direct contradiction with a norm of jus cogens, or preventing the implementation of that norm”. According to the DRC, Rwanda’s reservation to Article IX of the Genocide Convention, as well as to “other similar provisions and compromissory clauses, seeks to prevent the . . . Court from fulfilling its noble mission of safeguarding peremptory norms, including the prohibition of genocide”, and must therefore be regarded as “null and void”.
122. In reply to Rwanda’s reliance at the hearings on Article 4 of the Vienna Convention, which provides that the Convention applies only to treaties which are concluded by States after its entry into force with regard to such States, the DRC contended that “the supremacy and mandatory force of the norms referred to in this Convention (Articles 53 and 64) bind States irrespective of any temporal consideration or any treaty-based link”; according to the DRC, the rule can therefore “have retroactive effect in the overriding interest of humanity”. In this connection, the DRC cited the Judgment of 27 June 1986 in the case concerning Military and Paramilitary Activities in and against Nicaragua, where the Court held that there was an obligation on the United States to respect the four Geneva Conventions “in all circumstances”, since such an obligation “does not derive only from the Conventions themselves, but from the general principles of humanitarian law to which the Conventions merely give concrete expression”. The DRC also invoked the “moral and humanitarian principles” to which the Court had referred in its Advisory Opinion on Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide, and it asked the Court “to safeguard [those principles] by finding that it has jurisdiction”.
123. For its part, Rwanda contended in its Memorial that the DRC’s contention that the norms of jus cogens are capable of conferring jurisdiction on the Court is without foundation, since it ignores the principle, well established in the Court’s jurisprudence, that jurisdiction is always dependent on the consent of the parties, even when the norm that a State is accused of violating is a jus cogens norm. Rwanda added that the same is true of the Court’s jurisdiction to entertain a dispute concerning violation of a norm creating obligations erga omnes. It recalled that, in its East Timor Judgment, the Court held that “the erga omnes character of a norm and the rule of consent to jurisdiction are two different things”. Rwanda further contended that Article 66 of the Vienna Convention on the Law of Treaties did not provide for “any” dispute regarding contravention of a rule of jus cogens to be referred to the Court; it was concerned with “a very specific kind of  dispute regarding one effect of norms of jus cogens”. According to Rwanda, Article 66 “is part and parcel of the machinery for the settlement of disputes regarding the interpretation and application of the Vienna Convention” and confers jurisdiction on the Court “only in respect of disputes regarding the validity of a treaty which is said to contravene a rule of jus cogens”, which is not at all the case in this instance.

124. At the hearings, and in response to the DRC’s argument that Rwanda’s reservations to Article IX of the Genocide Convention and to Article 22 of the Convention on Racial Discrimination were void because they conflicted with a peremptory norm of general international law within the meaning of Article 53 of the 1969 Vienna Convention, Rwanda further argued that Article 66 of the latter Convention cannot in any event apply in the present case in view of the Convention’s temporal scope. In this connection, it observed that the Genocide Convention, like the Convention on Racial Discrimination, was concluded prior to the entry into force for the two parties of the Vienna Convention, Article 4 of which provides that it applies “only to treaties which are concluded by States after the entry into force of the present Convention with regard to such States”. Rwanda pointed out that the provisions of Article 66 of the Vienna Convention, “being jurisdictional rather than substantive”, are not declaratory of a rule of customary law and “can therefore bind States only as a matter of treaty and only in accordance with the terms of the treaty”. Rwanda added that, in any event, the application of Article 66 to the present case would serve no purpose, since it could only “give the Court jurisdiction over whether Rwanda’s reservation is valid”; however, Rwanda accepts that the Court “can rule on that question . . . as part of its task of determining whether the Genocide Convention affords a basis of jurisdiction”.
125. The Court recalls that Article 4 of the Vienna Convention on the Law of Treaties provides for the non-retroactivity of that Convention in the following terms: “Without prejudice to the application of any rules set forth in the present Convention to which treaties would be subject under international law independently of the Convention, the Convention applies only to treaties which are concluded by States after the entry into force of the present Convention with regard to such States.” In this connection, the Court notes first that the Genocide Convention was adopted on 9 December 1948, the DRC and Rwanda having acceded to it on 31 May 1962 and 16 April 1975 respectively (see paragraph 38 above); and that the Convention on Racial Discrimination was adopted on 21 December 1965, the DRC and Rwanda having acceded on 21 April 1976 and 16 April 1975 respectively (see paragraph 74 above). The Court notes secondly that the Vienna Convention on the Law of Treaties entered into force between the DRC and Rwanda only on 3 February 1980, pursuant to Article 84, paragraph 2, thereof. The Conventions on Genocide and Racial Discrimination were concluded before the latter date. Thus in the present case the rules contained in the Vienna Convention are not applicable, save in so far as they are declaratory of customary international law. The Court considers that the rules contained in Article 66 of the Vienna Convention are not of this character. Nor have the two Parties otherwise agreed to apply Article 66 between themselves. Finally, the Court deems it necessary to recall that the mere fact that rights and obligations erga omnes or peremptory norms of general international law (jus cogens) are at issue in a dispute

cannot in itself constitute an exception to the principle that its jurisdiction always depends on the consent of the parties (see paragraph 64 above).

126. The Court concludes from all of the foregoing considerations that it cannot accept any of the bases of jurisdiction put forward by the DRC in the present case. Since it has no jurisdiction to entertain the Application, the Court is not required to rule on its admissibility.

127. While the Court has come to the conclusion that it cannot accept any of the grounds put forward by the DRC to establish its jurisdiction in the present case, and cannot therefore entertain the latter’s Application, it stresses that it has reached this conclusion solely in the context of the preliminary question of whether it has jurisdiction in this case ⎯ the issue to be determined at this stage of the proceedings (see paragraph 14 above). The Court is precluded by its Statute from taking any position on the merits of the claims made by the DRC. However, as the Court has stated on numerous previous occasions, there is a fundamental distinction between the question of the acceptance by States of the Court’s jurisdiction and the conformity of their acts with international law. Whether or not States have accepted the jurisdiction of the Court, they are required to fulfil their obligations under the United Nations Charter and the other rules of international law, including international humanitarian and human rights law, and they remain responsible for acts attributable to them which are contrary to international law.
SEPARATE OPINION OF JUDGE AD HOC DUGARD

Agreement with Judgment of the Court ⎯ Jus cogens has an important role to play in

litigation before the Court ⎯ Jus cogens is to be invoked as a guide to the Court in the exercise of its judicial choice and not to overthrow a norm of general international law accepted and recognized by the international community of States as a whole ⎯ The argument that jus cogens confers jurisdiction on the Court in the present proceedings therefore unfounded ⎯ In order to satisfy requirement of negotiation in a compromissory clause by means of conference diplomacy, Applicant must identify convention and nature of alleged violation with some degree of precision.
1. The Democratic Republic of the Congo (hereinafter the DRC) has failed to show that the Court has jurisdiction to hear the present Application, either in terms of the compromissory clauses of several treaties that it claims have been violated by Rwanda or in terms of a number of other bases for jurisdiction that it has advanced. In these circumstances I agree fully with the decision of the Court that it has no jurisdiction to entertain the Application filed by the DRC on 28 May 2002.
2. There are, however, two issues on which I wish to add some comments of my own. First, as this is the first occasion on which the Court has expressly acknowledged the existence of peremptory norms (jus cogens), I wish to examine, albeit in a tentative manner, the role that jus cogens may play in international litigation and the limits that must be placed on its use, with special reference to the present Application. Secondly, I wish to comment on the subject of negotiations within the political organs of the United Nations for the purpose of satisfying the requirement in a compromissory clause for the exercise of jurisdiction that a dispute must be shown to be not capable of settlement by negotiation.
Jus cogens in international litigation

3. The DRC has sought to invoke the jurisdiction of the Court on the basis of a number of arguments premised on the violation of peremptory norms (jus cogens) by Rwanda. These arguments, in essence, may be reduced to two. First, the allegation of the violation of a norm of jus cogens per se confers jurisdiction on the Court. Secondly, where a violation of a norm of jus cogens is alleged, the respondent State cannot raise a reservation to the Court’s jurisdiction to defeat that jurisdiction. In such a case, jus cogens in effect trumps the reservation. Aware, no doubt, of the novelty and far-reaching implications of its argument, the DRC has urged the Court to act “boldly and creatively”. The Court has responded boldly by acknowledging the existence of norms of jus cogens but it has, rightly, declined the DRC’s invitation to go beyond this. Instead it has, correctly in my judgment, rejected the DRC’s submissions in holding that the fact that a dispute relates to compliance with a peremptory norm, such as genocide, cannot of itself provide a basis for the Court’s jurisdiction; and that a reservation to the Court’s jurisdiction cannot be held to be invalid on the ground that it violates a norm of jus cogens. In so finding the Court has emphasized that its jurisdiction is based on consent and that no peremptory norm requires States to consent to jurisdiction where the compliance with a peremptory norm is the issue before the Court.
4. This is the first occasion on which the International Court of Justice has given its support to the notion of jus cogens. It is strange that the Court has taken so long to reach this point because it has shown no hesitation in recognizing the notion of obligation erga omnes, which together with jus cogens affirms the normative hierarchy of international law. Indeed, the Court itself initiated the notion of obligation erga omnes in 1970 in the Barcelona Traction case (Barcelona Traction,
Light and Power Company, Limited, (Belgium v. Spain), Second Phase, Judgment, I.C.J. Reports 1970, p. 32) and has recently confirmed its adherence to the notion in its Advisory Opinion in the case concerning Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (I.C.J. Reports 2004, p. 136, para. 155). Until the present Judgment the Court carefully and deliberately avoided endorsing the notion of jus cogens despite the many opportunities it had to do so. In 1969 it refrained from pronouncing “on any question of jus cogens” (North Sea Continental Shelf (Federal Republic of Germany/Denmark; Federal Republic of Germany/Netherlands), Judgment, I.C.J. Reports 1969, p. 42, para. 72); in 1986 it acknowledged that the International Law Commission had found the prohibition on the use of force to have the character of jus cogens, but declined to align itself with this position (Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Merits, Judgment, I.C.J. Reports 1986, p. 258, para. 83); and in 2002 it failed to respond to an argument that the granting of immunity to a Foreign Minister for crimes against humanity violated a norm of jus cogens (Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), Judgment, I.C.J. Reports 2002, pp. 23-26). Despite this, jus cogens has been invoked by individual judges in cases before the Court in separate and dissenting opinions going back to the 1960s. In 1960, in a dissenting opinion in the Right of Passage case, Judge ad hoc Fernandes referred to the “rules of ius cogens, over which no special practice can prevail” (Right of Passage over Indian Territory (Portugal v. India), Merits, Judgment, I.C.J. Reports 1960, p. 135). Then in 1966, in his dissenting opinion in the South West Africa cases, Judge Tanaka declared: “If we can introduce in the international field a category of law, namely jus cogens examined the International Law Commission, a kind of imperative law which constitutes the contrast to the jus dispositivum, capable of being changed by way of agreement between States, surely the law concerning the protection of human rights may be considered to belong to the jus cogens.” (South West Africa, (Ethiopia v. South Africa; Liberia v. South Africa), Second Phase, Judgment, I.C.J. Reports 1966, p. 298.)
5. The failure of the International Court to endorse or pronounce on the subject of jus cogens has not gone unnoticed. Its silence has been aggravated by the fact that both other international tribunals (Al-Adsani v. United Kingdom, 123 International Law Reports 24 (European Court of Human Rights); Prosecutor v. Furundzija, IT-95-17/1-T, paras. 153-156, 121 International Law Reports 214, 260 (International Criminal Tribunal for the former Yugoslavia)) and national courts (see, for example, R. v. Bow Street Metropolitan Stipendiary Magistrate: Ex Parte Pinochet Ugarte (No. 3) [1999] 2 All ER 97 (HL); Ferrini v. Federal Republic of Germany (Italian Court of Cassation), 11 March 2004; (2005) 99 American Journal of International Law 242) have invoked the term jus cogens to portray higher norms of international law.
6. The approval given to jus cogens by the Court in the present Judgment is to be welcomed. However, the Judgment stresses that the scope of jus cogens is not unlimited and that the concept is not to be used as an instrument to overthrow accepted doctrines of international law.
7. The Court’s endorsement of jus cogens raises the question of the future role of jus cogens and the legal consequences to be attached to a violation of jus cogens for, as Ian Brownlie states, “many problems of application remain” in respect of jus cogens (Principles of Public International Law, 6th ed. (2003), p. 490).
8. It is today accepted that a treaty will be void if at the time of its conclusion, it conflicts with “a peremptory norm of general international law” (Art. 53 of the Vienna Convention on the Law of Treaties of 1969); and that States must deny recognition to a situation created by the serious breach of a peremptory norm (Arts. 40 and 41 of the Draft Articles on the Responsibility of States for Internationally Wrongful Acts, Report of the International Law Commission, United Nations, Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10) 29 (2001)). Moreover, it has been suggested that a Security Council resolution will be void if it conflicts with a norm of jus cogens (see the separate opinion of Judge ad hoc Sir Elihu Lauterpacht in the case concerning the Application of the Convention on the Prevention and Punishment of the Crime of Genocide, (Bosnia and Herzegovina v. Yugoslavia (Serbia and Montenegro), Provisional Measures, Order of 13 September 1993, I.C.J. Reports 1993, p. 440, para. 100). Jus cogens does, however, have a less spectacular role to play in the judicial process and it is this role that becomes important now that the Court has finally recognized the existence of peremptory norms.
9. In national law there is a wealth of literature on judicial lawmaking and the nature of the judicial process. International law, on the other hand, is characterized by a dearth of literature on this subject. (Cf. Hersch Lauterpacht, The Development of International Law by the International Court (1958).) This explains why little attention has been paid to the place of jus cogens in the judicial process despite the pivotal role that it could ⎯ and should ⎯ play.
10. The judicial decision is essentially an exercise in choice. Where authorities are divided, or different general principles compete for priority, or different rules of interpretation lead to different conclusions, or State practices conflict, the judge is required to make a choice. In exercising this choice, the judge will be guided by principles (propositions that describe rights) and policies (propositions that describe goals) in order to arrive at a coherent conclusion that most effectively furthers the integrity of the international legal order. Norms of jus cogens are a blend of principle and policy. On the one hand, they affirm the high principles of international law, which recognize the most important rights of the international order ⎯ such as the right to be free from aggression, genocide, torture and slavery and the right to self-determination; while, on the other hand, they give legal form to the most fundamental policies or goals of the international community ⎯ the prohibitions on aggression, genocide, torture and slavery and the advancement of self-determination. This explains why they enjoy a hierarchical superiority to other norms in the international legal order. The fact that norms of jus cogens advance both principle and policy means that they must inevitably play a dominant role in the process of judicial choice.
11. Several decisions of the International Court in which the Court might have invoked norms of jus cogens, but did not, illustrate the type of case in which norms of jus cogens might be employed. The Judgment of the Court in the South West Africa cases (South West Africa (Ethiopia v. South Africa; Liberia v. South Africa), Second Phase, Judgment, I.C.J. Reports 1966, p. 6) is an obvious example of such a case. There the Court was faced with a choice between the principle that a State must demonstrate a special, national, interest in the proceedings before the Court to enjoy legal standing and the “sacred trust of civilization” contained in the Mandate for South West Africa to promote to the utmost the well-being of the inhabitants of the territory. In preferring the former principle it chose not to accede to the higher norm; with serious consequences for the Court. In fairness, it must be added that this decision largely predated the recognition of norms of jus cogens although Judge Tanaka in his powerful dissenting opinion did refer to such norms (see above, para. 4). Other cases in which norms of jus cogens might possibly have been invoked were East Timor ((Portugal v. Australia), Judgment, I.C.J. Reports 1995, p. 90) and the Arrest Warrant case (Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), Judgment, I.C.J. Reports 2002, p. 3). In the former, the Court declined to apply its decision in the Certain Phosphate Lands case (Certain Phosphate Lands in Nauru (Nauru v. Australia), Preliminary Objections, Judgment, I.C.J. Reports 1992, pp. 261-262) and instead preferred the controversial precedent of the Monetary Gold case (Monetary Gold Removed from Rome in 1943, (Italy v. France, United Kingdom of Great Britain and Northern Ireland and United States of America), Judgment, I.C.J. Reports 1954) above the peremptory norm of self-determination, which was described as a norm of erga omnes rather than jus cogens by the Court in its decision at page 102. The Court has recently retreated from the Monetary Gold case and instead relied on the Certain Phosphate Lands in Nauru case in the case concerning Armed Activities on the Territory of the Congo ((Democratic Republic of the Congo v. Uganda), Judgment of 19 December 2005, para. 203). Although the Court did not indicate that its choice was influenced by the fact that norms of jus cogens were involved in this case, it may safely be assumed that the gravity of the issues raised influenced the Court’s choice. In the Arrest Warrant case the Court found that a Foreign Minister enjoyed immunity before a national court in respect of crimes against humanity on the basis of weak evidence of State practice rather than allowing the jus cogens character of the crime to prevail over the plea of immunity (see the dissenting opinions of Judge Al-Khasawneh and Judge ad hoc van den Wyngaert in the Arrest Warrant case (I.C.J. Reports 2002, p. 98, para. 7, and p. 155, para. 28, respectively), which advocate the choice of the jus cogens norm of the prohibition of crimes against humanity over the unsettled rule of immunity).
12. In the above cases the Court was faced with competing principles, State practice and precedents and preferred not to choose that solution which gave effect to a norm of jus cogens. The Court was not asked to invoke jus cogens to trump an established, accepted rule but instead to choose a principle of jus cogens or a precedent coinciding with a norm of jus cogens in preference to a principle, State practice or precedent that did not enjoy the status of jus cogens. It was simply asked to exercise its choice within the interstices of the law in a molecular rather than a molar fashion1.
13. In the present case the Court is confronted with a very different situation. The Court is not asked, in the exercise of its legitimate judicial function, to exercise its choice between competing sources in a manner which gives effect to a norm of jus cogens. On the contrary, it is asked to overthrow an established principle ⎯ that the basis of the Court’s jurisdiction is consent ⎯ which is founded in its Statute (Art. 36), endorsed by unqualified State practice and backed by opinio juris. It is, in effect, asked to invoke a peremptory norm to trump a norm of general international law accepted and recognized by the international community of States as a whole, and which has guided the Court for over 80 years. This is a bridge too far. The Court cannot be expected to accept the arguments raised by the DRC for by so doing it would not engage in molecular law-making, but molar law-making that goes beyond the legitimate judicial function. Only States can amend Article 36 of the Court’s Statute.
14. For this reason the Court, in the present instance, has rightly held that although norms of jus cogens are to be recognized by the Court, and presumably to be invoked by the Court in future in the exercise of its judicial function, there are limits to be placed on the role of jus cogens. The request to overthrow the principle of consent as the basis for its jurisdiction goes beyond these limits. This, in effect, is what the Court has held. 1See the statement of Justice Oliver Wendell Holmes: “I recognize without hesitation that judges do and must legislate, but they can do so only interstitially, they are confined from molar to molecular motions.” (Southern Pacific Co. v. Jensen, 244 US 205 at 221 (1916).)

Negotiations within the United Nations and other international bodies
15. The DRC claims that the Court has jurisdiction in terms of Article 29 of the Convention on the Elimination of All Forms of Discrimination Against Women in that there is a dispute between it and Rwanda concerning the interpretation and application of the Convention, which cannot be settled by negotiation. It argues that it has made frequent protests about Rwanda’s use of force in the region and its violation of human rights before the political organs of the United Nations and other international bodies. In support of its contention that these protests and complaints about Rwanda’s actions within the political organs of the United Nations and other international bodies satisfy the requirement of negotiation, the DRC invokes the ruling of the Court in 1962 in the South West Africa cases when it stated: “Moreover, diplomacy by conference or parliamentary diplomacy has come to be recognized in the past four or five decades as one of the established modes of international negotiation. In cases where the disputed questions are of common interest to a group of States on one side or the other in an organized body, parliamentary or conference diplomacy has often been found to be the most practical form of negotiation.” (South West Africa (Ethiopia v. South Africa; Liberia v. South Africa), Preliminary Objections, Judgment, I.C.J. Reports 1962, p. 346.)
16. There is an important difference between the South West Africa cases and the present case. In the former case it was quite clear to all States participating in the “conference or parliamentary diplomacy” within the United Nations that the dispute related to the Mandate for South West Africa, more particularly to the questions whether South Africa was obliged to account to the United Nations for its administration of the territory in terms of the Mandate, and whether it had violated Article 2 of the Mandate requiring it to “promote to the utmost the material and moral well-being and the social progress of the inhabitants of the Territory” by applying the policy of apartheid within the Territory. For ten years or more these issues had constituted the focus of debates within the United Nations.
17. In the present case, on the other hand, the DRC has failed to indicate with precision the nature of its complaint within the context of the Convention on the Elimination of All Forms of Discrimination Against Women. It has made sweeping allegations of Rwanda’s use of force and violations of human rights in general without, in most instances, indicating which particular human rights convention it alleges has been violated. Nor has it indicated which of the 15 substantive provisions in the Convention on the Elimination of All Forms of on Discrimination Against Women Rwanda is alleged to have violated. The substantive provisions in this Convention oblige States parties to abolish discriminatory measures against women within their own legal systems by adopting legislation to ensure gender equality (Arts. 2, 2-3, 15); by pursuing affirmative action programmes for women (Art. 4); by eliminating social and cultural discrimination against women (Art. 5); by suppressing traffic in women (Art. 6); by eliminating discrimination against women in political life and in participation in government (Arts. 7 and 8); by protecting the right to nationality of women (Art. 9); by ensuring equal rights for women in education, employment, health care and economic life (Arts. 10-13); by promoting the position of women in rural areas (Art. 14); and by eliminating discrimination against women in marriage and family relations (Art. 16). None of these provisions, it seems, is relevant to the present dispute. Instead the nature of the DRC’s allegation against Rwanda relate to acts of violence, including sexual violence, against women, not within the territory of Rwanda but within the territory of the DRC. Without in any way minimizing the gravity or seriousness of these allegations, it should be stressed that they raise issues pertaining to other human rights conventions ⎯ such as the Convention against Torture (to which Rwanda is not a party) and the International Covenant on Civil and Political Rights (which is not claimed as a basis for jurisdiction in the present proceedings) ⎯ and to international humanitarian law.

18. The fact that the DRC’s allegations relating to the violation of the rights and personal integrity of women relate to human rights conventions other than the Convention on the Elimination of All Forms of Discrimination Against Women, probably explains why this Convention was not the subject of protest and complaint ⎯ that is “conference or parliamentary diplomacy” ⎯ in the United Nations or other international bodies. As these Conventions do not provide a basis for the Court’s jurisdiction, the DRC has felt itself compelled to invoke the compromissory clause in the Convention on the Elimination of All Forms of Discrimination Against Women as a basis for jurisdiction in this matter. However, this invocation of jurisdiction is misplaced. First, it is doubtful whether the allegations in question relating to the mistreatment of women fall within the ambit of the Convention; secondly, even if they do in some way violate its provisions, it is clear that the DRC’s protests and allegations of violence against women before the United Nations and other international bodies have not been premised on the violation of this Convention in particular, but on the violation of general human rights law and other human rights Conventions. This means that there have been no negotiations in the form of “conference or parliamentary diplomacy” within the United Nations or other international bodies on the subject of the Convention on the Elimination of All Forms of Discrimination Against Women. Accordingly, the DRC has failed to show that any dispute between the Parties relating to this particular Convention has been the subject of negotiation and that the dispute is one that cannot be settled by negotiation within the meaning of Article 29 of the Convention.
19. A party that wishes to rely on “conference or parliamentary diplomacy” in the political organs of the United Nations as evidence that it has engaged in negotiations for the purpose of satisfying the requirements of a compromissory clause must at least show that it has clearly identified the Convention in question, and should be able to show that it has indicated, albeit in broad terms, the nature of the violation it alleges has occurred. (Signed) John DUGARD.

International Jus Cogens: Issues of Law-Making

Gennady M. Danilenko*1
Tēmām: avoti,  jus cogens
I. Introduction

The idea of international jus cogens as a body of 'higher law' of overriding importance for the international community is steadily gaining ground. First embodied in the 1969 Vienna Convention on the Law of Treaties,2 it was recently confirmed by the 1986 Vienna Convention on the Law of Treaties.3 In its judgment in the Nicaragua Case the International Court of Justice (ICJ) clearly affirmed jus cogens as an accepted doctrine in international law. The ICJ relied on the prohibition on the use of force as being 'a conspicuous example of a rule of international law having the character of jus cogens.'4 The importance of the concept for the international legal order is further confirmed by the trend to apply it beyond the law of treaties, in particular in the law of state responsibility. By relying on ideas closely linked to jus cogens the International Law Commission (ILC) proposed the notion of international crimes resulting from the breach by a state of an international obligation `essential for the protection of fundamental interests of the international community'.5
The growing acceptance of the jus cogens doctrine is also reflected in the increased reliance on specific peremptory rules in the official argumentation of governments. From a law-making perspective, of major importance is the fact that States developed a tendency to rely on the concept of jus cogens in their efforts to achieve profound changes in the existing law. States pressing for the rapid reforms in the existing international legal order regard the concept as a powerful tool of renovation. The proponents of reforms have discovered that by creating a few peremptory principles they may bring about radical changes in the entire system of the existing legal relationships.6 In different departments of international law serious efforts have been undertaken to introduce new peremptory rules of general international law.7 

As of specific problems relating to jus cogens, many of which remain unresolved. Paradoxically, one of the still unresolved questions concerns the definition of normative procedures by which rules of fundamental importance for the community of states may be created. From a theoretical perspective, it remains unclear how the international community lacking any legislative power can accommodate the idea of overriding principles binding all of its members. While in internal legal orders the introduction of peremptory rules binding all subjects of law raises no difficulty, the absence of any international legislature capable of imposing legal rules on the members of the international community is a major obstacle highlighting the tenuous ground for the very existence of international jus cogens, at least in the usual meaning of the term. As a practical matter, there is a growing danger that in the absence of clearly defined procedures for the creation of peremptory norms their emergence and subsequent identification may become a matter of conflicting assertions reflecting political preferences of different groups of states. Lack of consensus as regards the basic parameters of the law-making process leading to the emergence of peremptory rules inevitably opens the door for the political misuse of the concept.

The purpose of this article is to analyse some of the fundamental questions relating to the notion of jus cogens from a law-making perspective. It shows that although some of the relevant procedural issues have been clarified, the elaboration of a coherent theory of jus cogens remains a predominant challenge for the international community.
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1 Doctor of Law, Senior Research Fellow at the Institute of State and Law, Academy of Sciences, Moscow, Russia, USSR. 

2 The Vienna Convention on the Law of Treaties, 1969, 1155 UNTS 331. Art. 53 of the Convention contains the following provision relating to jus cogens: 'A treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of general international law. For the purposes of the present Convention, a peremptory norm of general international law is a norm accepted and recognized by the international community of states as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general international law having the same character.' 

3 The Vienna Convention on the Law of Treaties Between States and International Organizations or Between International Organizations, 1986, UN Doc. A/Conf. 129/15 (1986). Art. 53 of this Convention repeats verbatim the corresponding Article of the 1969 Convention (supra note 1).
4 ICJ Reports (1986) 100
5 See Draft Articles on State Responsibility, Art. 19. 2 Yearbook of the ILC (1976 II) 73. For a detailed discussion, see J.H.H. Weiler, A. Cassese, M. Spinedi (eds), International Crimes of States: A Critical Analysis of the ILC's Draft Article 19 on State Responsibility (1989).
6 See in this connection Art. 64 of the Vienna Convention on the Law of Treaties (supra note 1) which states: 'If a new peremptory norm of general international law emerges, any existing treaty which is in conflict with that norm becomes void and terminates.' See also Draft Articles on State Responsibility, Art. 18, para. 2: '... an act of the state which, at the time when it was performed, was not in conformity with what was required of it by an international obligation in force for that state, ceases to be considered an internationally wrongful act if, subsequently, such an act has become compulsory by virtue of a peremptory norm of general international law.' 2 Yearbook of the ILC (1976 H) 87.
7 See, infra notes 78-102 and accompanying text
II. Natural Law vs. Positivism

It is well known that the doctrine of international jus cogens was developed under a strong influence of natural law concepts. In contrast to positivists proclaiming complete, or almost complete, freedom of contract, naturalists always taught that states cannot be absolutely free in establishing their contractual relations. They were obliged to respect certain fundamental principles deeply rooted in the international community. It is not surprising, therefore, that the negotiations on jus cogens were accompanied by assertions of the continued importance of natural law. At the 1969 Vienna Conference on the Law of Treaties a number of states stressed the fact that jus cogens derived its origin from concepts of natural law.8 Many participants of the negotiations believed that rules of jus cogens are based on the legal conscience and moral beliefs of mankind.9 The acceptance of the jus cogens doctrine was perceived as a major crisis of legal positivism. In this connection some delegates called for reconsideration of the positivist theory.'10
Post-Conference scholarly discussions of jus cogens were marked by a revival of natural law thinking. Ch. de Visseher, writing after the adoption of the Vienna Convention, questioned the premises of positivism and suggested that 'la norme impérative procède directement d'un jugement de valeur morale ou sociale.'11 The view according to which the essence of jus cogens is such 'as to blend the concept into traditional notions of natural law'12 also continues to enjoy support in modern legal theory.

A preoccupation with broad natural and moral foundations of jus cogens may explain the clear disregard of fundamental questions of legal form characteristic for the process of the elaboration of the new concept of general international law. After many years of discussions the ILC proposed a draft article on peremptory rules which failed to indicate clear criteria by which such rules can be distinguished from other rules. The draft article simply stated that

a treaty is void if it conflicts with a peremptory norm of general international law from which no derogation is permitted and which can be modified only by a subsequent norm of general international law having the same character. 13
In its commentary to this draft the ICL had to confess that 'there is no simple criterion by which to identify a general rule of international law as having the character of jus cogens.'14 The ILC also expressed the view that 'it is not the form of a general rule of international law but the particular nature of the subject-matter with which it deals that may, in the opinion of the Commission, give it the character of jus cogens.'15
At the Vienna Conference on the Law of Treaties the Expert Consultant, Sir Humphrey Waldock emphasized that the ILC 'based its approach to the question of jus cogens on positive law much more than on natural law.'16 Still many delegations believed that 'the form or source of such rules was not of essential importance in determining their peremptory character.'17 Serious doubts were expressed whether it was really necessary 'to specify the manner in which such norms came into being.18 The principal criterion of peremptory rules was considered to be the fact that they 'served the interests of the whole international community, not the needs of individual states.'19 Calls for more specific criteria were met by the argument that they were not really important. By relying on the domestic law analogy some delegations maintained that 'good customs, morals and public policy were not necessarily defined in municipal law, and yet no insoluble difficulties had ever arisen in applying them in specific cases.'20
At the same time there was also a disquieting feeling that this new powerful concept lacking clear definition could be misused for political purposes. Many felt that in a heterogeneous international society consisting of nation-states with different interests and social systems it would be extremely difficult to obtain a genuine consensus of the content and ranking of community values and interests. There was a danger that the 'fundamental interests of the international community' would be interpreted subjectively. If no efforts were made to set up objective criteria for identification of norms reflecting these fundamental interests, then different groups of states would hardly be able to agree on what constitutes the corpus of norms of jus cogens. Indeed, the negotiations at the Vienna Conference on the Law of Treaties have shown that different states put forward the most diverging examples of the alleged rules of jus cogens each reflecting their own preferences. In commenting on the divergence of views on the various rules that had been referred to in the debate as having the character of jus cogens, the representative of the United Kingdom rightly drew attention to the fact that 'what might be jus cogens for one state would not necessarily be jus cogens for another.'21
From a broader perspective, it was also clear that community interests and moral values cannot be regarded as part of law, let alone part of 'higher law', without some form of approval within the recognized normative processes. As the representative of Brazil put it, 'international law was by definition formed by states, and no noble aspirations or sentiments, love of progress or anxiety for the well-being of the peoples of the world could be embodied in international instruments without the collective assent of the international community.'22 This emphasis on the need for some validation of the proposed peremptory principles paralleled the often-quoted pronouncement of the ICJ which stated that as a matter of law the ICJ could 'take account of moral principles only in so far as these are given a sufficient expression in legal form.23
The need to provide the novel concept of 'higher law' with more or less clear criteria has resulted in a gradual 'positivization' of jus cogens. The Vienna Conference introduced a new element into the ILC's draft article on jus cogens consisting in the requirement according to which peremptory norms should be accepted and recognized by the international community of states as a whole.' The call for positive validation of peremptory norms through the 'acceptance' and 'recognition' by the community of states clearly brought the concept of jus cogens into the realm of positive law. However, even after this development it remained unclear what normative processes can bring about the emergence of peremptory rules.

In the realm of natural law there is no difficulty in postulating the existence of overriding principles binding on all subjects of law independently of their will. By contrast, the emergence of norms of jus cogens in positive legal orders involves legislative processes capable of imposing peremptory rules on all members of a particular community. While domestic legal systems based on legislation by a sovereign are well equipped in this regard, in international law there is a glaring gap between the requirements of the idea of jus cogens and the possibilities of the existing lawmaking processes. These processes provide for the creation of any rules only by the consent of the members of the international community. The consensual nature of the formation of international law is clearly reflected in the basic norm about the sources, Article 38 (I) of the Statute of the ICJ It lists conventions, custom and general principles of law. In the case of conventions, Article 38(I) requires their express recognition by the contesting states. Article 38(I) holds that customary general practice should be 'accepted as law'. Finally, 'the general principles of law' should also be 'recognized' by civilized nations. This essentially consensual view of international law is confirmed and developed by abundant international practice and caselaw. In its judgment in the Lotus case the Permanent Court of International Justice has stated: 'International law governs relations between independent states. The rules of law binding upon states therefore emanate from their own free will as expressed in conventions or by usages generally accepted as expressing principles of law.'24 The ICJ has expressed essentially the same attitude in the Nicaragua Case: 'In international law there are no rules, other than such rules as may be accepted by the states concerned.'25 In the international legal order the basic principle of consensuality is reflected in a number of specific rules governing the treaty and customary law-making processes and providing that treaties do not bind third states without their consent, while customary rules do not bind persistent objectors. Actual practice also demonstrates that as a rule governments deny the possibility of becoming bound by rules of international law against their will.26 

The apparent contradictions between the idea of jus cogens and the consensual nature of the formation of international law may in principle be resolved in two ways. The first would presuppose that the usual meaning of jus cogens, largely borrowed from domestic legal systems, cannot be transferred into international system. International rules of jus cogens would bind only those subjects of law who have accepted and recognized them. The second possibility involves the introduction into international system of a new law-making procedure which does not require the consent of individual states for the emergence of peremptory rules. Such a development would obviously amount to a fundamental change in the constitutional principles of the international legal order relating to law-making.
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III. Law-Making Process: The Controversy Unresolved

From a legal political perspective, the view according to which jus cogens implies the emergence of non-consensual or not completely consensual law-creating procedures is reflected in two different types of claim. The first is that the acceptance of the jus cogens concept means the recognition of a wholly new source of law capable of producing generally binding rules. The second claim is based on the theory that the existing sources have been modified to allow majority rule-making in the context of 'higher law'.

The possibility of the emergence of a new source of law was first envisaged at the Vienna Conference on the Law of Treaties by the representative of France who stated that if the draft article on jus cogens 'was interpreted to mean that a majority could bring into existence peremptory norms that would be valid erga omnes, then the result would be to create an international source of law...'27 France rejected such a possibility because the new source of law would be subject to no 'control and lacking all responsibility.'28 After the Conference the particular formulation of Article 53 of the Vienna Conference on the Law of Treaties29 was used to support the contention that a new source of 'general international law' was emerging. Commentators regarded Article 53, according to which a peremptory norm of general international law is a norm 'accepted and recognized' as such by 'the international community of states as a whole', as evidence of 'a new source, one that manifestly involves an intent of the community, as expressed in a community-wide forum, to create general norms directly.'30 The proponents of this view argue that the traditional sources of international law listed in Article 38(I) of the Statute of the 10 do not represent the international community as a whole. They claim that this community may assemble only in the UN General Assembly or at a universal international conference.31 They also draw attention to the fact that Article 53 contains no reference to any element of practice. Consequently, the conclusion is made that the formation of general peremptory rules can hardly be conceived as a strengthened form of custom. It is more likely that an autonomous, original mode of formation of 'general rules' not based on practice is involved.32
However, a careful examination of the negotiating record relating to the notion of jus cogens does not support the view that the acceptance of Article 53 of the Vienna Convention on the Law of Treaties implied the recognition of a new source of general international law. Obviously, in the international community no new method of law-making can casually be assumed. Yet, the evidence shows that in elaborating the notions of jus cogens the ILC nowhere mentioned the possibility of introducing a higher source of law for determining 'higher law'. In fact, the ILC did not pay much attention to the question of sources of peremptory norms.33 In its commentary to a draft article on jus cogens the ILC singled out only treaties as the most probable vehicle for 'a modification of a rule of jus cogens '34 At the Vienna Conference on the Law of Treaties there was a clear tendency to regard jus cogens as the product of the existing sources. The established sources of law, primarily treaty and custom interacting with each other, were expressly mentioned by the majority of delegates participating in the debate.35 Subsequent developments confirm the absence of any special source for jus cogens rules. The ILC stated in 1976 that 'in reality there is, in the international legal order, no special source for creating "constitutional" or 'fundamental principles".'36 In the Nicaragua Case the ICJ clearly proceeded on the assumption that the peremptory rule prohibiting the use of force was based not on some exotic source, but on the two most commonly used and established sources of law, namely treaty and custom.37
The view affirming the emergence of majority rule-making in the framework of the established sources tends to put a special emphasis on the fact that under Article 53 of the Vienna Convention on the Law of Treaties the peremptory norms of general international law should be accepted and recognized as such not by individual states but by 'the international community of states as a whole.' The argument is that the community as a whole may create rules which will bind all its members notwithstanding their possible individual dissent.

The theory according to which norms of jus cogens reflecting the fundamental interests of the international community bind dissenters has a strong intellectual appeal. This is most clearly illustrated by the arguments of the applicants, Ethiopia and Liberia, in the South West Africa Case which strongly resemble the concept of jus cogens. The applicants contended that South Africa 'may not claim exemption from a legal norm which has been created by the overwhelming consensus of the international community, a consensus verging on unanimity.'38 Ethiopia and Liberia argued that the norm of non-discrimination and non-separation involves the promotion of common interests and collective interests of states, and of the organized international community as a whole. There are, moreover, common interests which rest upon a widely shared and deeply felt and often eloquently expressed humanitarian conviction. In this respect apartheid corresponds to genocide, and the nature of the law-creating process in response to both has been remarkably similar: one in which the collective will of the international community has been shocked into virtual unanimity, and in which the moral basis of law is most visible. It is precisely because there is an offender that there has been a drive to create a norm. If the offender is allowed to avoid the legal condemnation of his action by stating a protest, then international law is rendered impotent in the face of a grave challenge to the values underlying the international social order.39
At the Vienna Conference on the Law of Treaties, however, only some states expressly supported the view that peremptory norms bind dissenters. Thus, the representative of Venezuela stated that 'except where a rule of jus cogens was concerned, Venezuela would not assume obligations it had not formally accepted, still less obligations it had expressly rejected.'40 It appears that the same attitude was also implied in an emphasis on the generally binding character of jus cogens rules. Proposals were made, for example, to substitute the words 'accepted and recognized by the international community of states as a whole' used in the draft Article 53 by the words 'binding the international community.'41
Since the adoption of the Vienna Convention on the Law of Treaties this line of thought has found wide support among commentators. Ch.L. Rozakis writes, for example, that once adopted, the peremptory norms bind the entire international community and '[in] consequence a state can no longer be dissociated from the binding peremptory character of that rule even if it proves that no evidence exists of its acceptance and recognition of the specific function of that rule, or moreover, that it has expressly denied.'42 The Soviet author L.A. Alexidze holds that norms of jus cogens are based on the common will of the international community and as absolute norms these norms bind even dissenters.43 H. Netihold contends that in the case of jus cogens norms, the will of the majority 'binds the minority even when it expressly rejects the jus cogens qualification.'44 G. Gaja believes that 'a peremptory norm necessarily operates with regard to all states.'45 According to him 'there is general agreement among interpreters that lack of acceptance or even opposition on the part of one or a few states is no obstacle to a norm becoming peremptory.'46 R.St.J. Macdonald asserts that 'the consent of a "very large majority" will suffice to create a rule of jus cogens.'47 He also thinks that such norms should be binding on all states, including those which expressly refused to acknowledge them.48 In his view 'it is the essence of the concept that a peremptory norm is applicable against states that have not accepted the rule.'49
These and other commentators usually use two arguments in support of their conclusions. The first is based on the 'essence of the concept' which must necessarily' operate as regards all states without exception. The basic flaw of this line of argument is an assumption that the 'essence' of the concept is the same in the domestic and in the international legal orders. The argument takes as proven precisely that which requires proof: namely the fact that by accepting jus cogens states indeed reached an agreement on a constitutional principle that peremptory norms bind all members of the international community notwithstanding their possible dissent.

The second, more substantive, argument relies on a particular interpretation of the words 'accepted and recognized by the international community of states as a whole' proposed during the Vienna Conference on the Law of Treaties by the Chairman of the Drafting Committee M.K. Yasseen. The Chairman of the Drafting Committee pointed out that the phrase 'as a whole' did not imply that universal acceptance and recognition of a rule of jus cogens was necessary:

There was no question of requiring a rule to be accepted and recognized as peremptory by all states. It would be enough if a very large majority did so; that would mean that, if one state in isolation refused to accept the peremptory character of a rule, or if that state was supported by a very small number of states, the acceptance and recognition of the peremptory character of the rule by the international community as a whole would not be affected.50
M.K. Yasseen also stressed that 'no individual state should have the right of veto, and the Drafting Committee had therefore included the words "as a whole" in the text of Article 50'51 (in the Draft Treaty of 1968, corresponding to Article 53 of the Vienna Convention - G.D.).

Notwithstanding the apparent authoritativeness of this statement, it is far from established, however, that the concept of jus cogens, as codified by Article 53 of the Vienna Convention, allows the imposition of legal obligations upon members of the international community without their consent. A careful analysis of the wording of Article 53 and an examination of the relevant preparatory work relating to the notion of jus cogens provides a number of arguments supporting rather than rejecting the view that principles of jus cogens have an essentially consensual foundation. It should be noted, first, that according to Article 53 of the Vienna Convention, principles of jus cogens belong to the corpus of 'general international law.' Because international law does not have a special source designed to generate rules of 'general international law' which are going to be accepted as norms of jus cogens,52 such norms have to be created in the framework of the established law-making procedures. This would require the application of traditional criteria of validity for establishing a rule of general international law which are essentially consensual in their nature.53 The judgment of the ICJ in the Nicaragua Case appears to suggest that evidence supporting the peremptory character of a rule may have relevance in the process of ascertainment of the validity of the alleged general or customary rule.54 This does not necessarily mean, however, that the traditional tests for the existence of a rule of .general international law' may be relaxed.

Secondly, it should be borne in mind that in defining norms of jus cogens, Article 53 closely follows the consensual requirements established by Article 38(I) of the Statute of the ICJ. Far from abolishing the requirement of consent, Article 53 calls for 'acceptance' and 'recognition' of emerging peremptory norms by states constituting the international community. It is significant to note that both words were used by the Drafting Committee at the Vienna Conference on the Law of Treaties in order to bring the definition of norms of jus cogens into line with Article 38(I) of the Statute of the ICJ.55
While the statement of the Chairman of the Drafting Committee suggests that a peremptory norm may emerge as a result of recognition by 'a very large majority',56 a closer examination of preparatory work reveals that in view of many participants of negotiations the formation of peremptory norms was not a matter of simple majority rule-making. A number of states stressed the need for 'universal' acceptance of norms of jus cogens.57 Still others tended to place a strong emphasis on the qualitative requirement, apparently rejecting the idea that simple 'very large majority' would be enough. Thus, the representative of Australia stressed that rules could only be regarded as having the status of jus cogens if there was 'the substantial concurrence of states belonging to all principal legal systems.'58 He also emphasised that 'as in the case of the development of ordinary rules of customary international law the development of peremptory rules was not a matter of majority voting.'59 The representative of the United States, for his part, pointed out that the recognition of the peremptory character of a norm 'would require, as a minimum, the absence of dissent by any important element of the international community.'60 Later on, this general line of thought was taken up by commentators. In an apparently first authoritative interpretation along these lines R. Ago stated:

... il faut que la conviction du caractère impératif de la règle soit partagée par toutes les composantes essentielles de la communauté internationale et non seulement, par exemple, par les Etats de l'Ouest ou de l'Est, par les pays développés ou en voie developpernent, par ceux d'un continent ou d'un autre.61
This interpretation of the expression 'accepted and recognized by the international community of states as a whole' is also confirmed by subsequent developments, in particular by the ILC's commentary to Article 19 of the Draft Articles on State Responsibility62 which also requires that an international crime should be recognized as such by the international community 'as a whole'. The ILC pointed to the close link between notions of jus cogens and international crimes.63 The ILC also stressed that in dealing with the notion of international crimes it decided to follow the system adopted by the Conference on the Law of Treaties for determining the peremptory' norms of international law.64 This approach makes 'the international community as a whole' responsible for judging whether a breach of specific obligation is an international crime. The ILC pointed out that 

this certainly does not mean the requirement of unanimous recognition by all the members of that community, which would give each state an inconceivable right of veto. What it is intended to ensure is that a given international wrongful act shall be recognized as an 'international crime', not only by some particular group of states, even if it constitutes a majority, but by all the essential components of the international community.65
These considerations appear to imply that in matters relating to the creation of peremptory rules 'a very large majority' will not necessarily be able to impose its will on 'a very small number of states.' If the latter would represent a significant element of the international community the emergence of a new rule of jus cogens would have to be deferred.

Be that as it may, the emergence of a peremptory norm recognized by 'a very large majority' or by 'all the essential components of the international community' does not necessarily mean that 'individual states' or 'a very small number of states' refusing to accept the peremptory character of a new norm will be bound by it. According to the key statement of the Chairman of the Drafting Committee cited earlier66 an opposition of an 'individual state' or of 'a very small number of states' does not 'affect' the emergence of a peremptory norm as such. In other words, the dissenting states cannot succeed in preventing the formation of a rule of jus cogens. However, this does not necessarily imply the view that such rules will be opposable to them in cases when they persistently objected to the rules. Indeed, an examination of preparatory work indicates that only a limited number of states expressly supported the idea that peremptory norms could be imposed on states which objected to them.67 Others have clearly rejected it. Thus, the representative of France stated that if the proposed article 'was interpreted to mean that a majority could bring into existence peremptory norms that would be valid erga omnes, then the result would be to create an international source of law subject to no control and lacking all responsibility.'68 He strongly opposed such an idea stating that to compel states 'to accept norms established without their consent and against their will infringed their sovereign equality.'69 Similarly, in addressing the question as to whether a treaty peremptory norm accepted by a majority of states would be 'valid only for the parties to a treaty or for all states' the representative of Switzerland stressed that 'the Swiss delegation believed that the former presumption was correct.'70
The foregoing appears to suggests that the acceptance of jus cogens by the international legal order does not automatically imply the introduction of a new international law-making technique based on majority rule. It is generally recognized that in order to acquire the quality of jus cogens a norm must first pass the normative tests for rules of 'general international law.' It is also established that, secondly, such a norm must be 'accepted and recognized' as a peremptory norm by 'the international community of states as a whole. These requirements appear to provide the dissenting minority with ample opportunities to dissociate itself from both the binding quality and the peremptory character of a rule. If the requirement of the acceptance and recognition by the international community of states 'as a whole' is interpreted to mean the recognition by all the essential components of the international community, then the concept of jus cogens establishes a very strict threshold for this particular type of law-making. Under this interpretation, the requirement of acceptance and recognition comes very close to a call for unanimity among all the important elements of the modern international community. It follows that if there is an opposition to the proposed peremptory rule on the part of states comprising an important element of the international community, such a dissent would prevent the emergence of a rule of jus cogens.
It appears that, generally, an individual state, even a most powerful one, cannot qualify as an 'essential' or 'important' element of the international community, and, therefore, be able to block the formation of peremptory rules. Yet, even here the situation is not without some doubt. Thus, it is well recognized that the creation of general rules of international law requires the participation of states whose interests, as the ICJ put it, are 'specifically affected.'71 It may well be argued that by analogy these states would also have a major influence in matters relating to the elevation of the relevant general rules to the rank of peremptory norms. In certain areas of law, where a limited number of 'specifically affected' states play a predominant role, their opposition to a proposed norm may be a decisive factor. To take an obvious example, it is difficult to envisage the establishment of peremptory rules regarding outer space in the face of the opposition of the major space powers. Whatever the position will be on these matters, it appears that in any case individual states may always raise the issue of opposability. There is much to be said for the view that by expressing their dissent, they may be able to exclude themselves from the application of the peremptory rules.

Apart from these issues, obviously calling for further clarification, there is also one basic question which still remains unresolved. The question is whether the concept of jus cogens as such, whatever its specific interpretation, applies to states that opposed it from the very beginning. At the 1969 Vienna Conference on the Law of Treaties, for example, a number of states, in particular France, clearly rejected the concept. France continued to express opposition to the concept on other occasions, in particular during the 1977 Vienna Conference on Succession of States in Respect of Treaties72 and at the 1986 Vienna Conference on the Law of Treaties which confirmed the 1969 definition of jus cogens.73 It could be argued, of course, that the objecting states are bound by the concept in so far as Article 53 of the Vienna Convention is declaratory of an already existing international law concerning jus cogens. Indeed, at the 1969 Vienna Conference a number of states maintained that jus cogens was clearly a part of positive law.74 However, the persuasiveness of this argument is put into question by the display of extremely divergent positions of different states as regards the nature of jus cogens during the negotiations at the Vienna Conference. The ILC apparently believed that the proposed concept was largely an innovation as it stated in its commentary that 'the emergence of jus cogens is comparatively recent, while international law is in process of rapid development.'75 In view of the fact that the final wording of Article 53 was the result of a compromise at the Conference, one can hardly deny that at least the treaty definition of the concept is an innovation.76 Consequently, the dissenters can claim that they are not bound by this particular notion of jus cogens, as embodied in the Vienna Conventions,77 including the possible legislative implication for the global law-making.
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International crimes that rise to the level of jus cogens constitute obligatio erga omnes which are inderogable. Legal obligations which arise from the higher status of such crimes include the duty to prosecute or extradite, the non-applicability of statutes of limitations for such crimes, the non-applicability of any immunities up to and including heads of state, the nonapplicability of the defense of “obedience to superior orders” (save as mitigation of sentence), the universal application of these obligations whether in time of peace or war, their nonderogation under “states of emergency,” and universal jurisdiction over perpetrators of such crimes.

Jus Cogens as a Binding Source of Legal Obligation in

International Criminal Law

Jus cogens refers to the legal status that certain international crimes reach, and obligatio erga omnes pertains to the legal implications arising out of a certain crime’s characterization as jus cogens. Thus, these two concepts are different from each other.

International law has dealt with both concepts, but mostly in contexts that do not include international criminal law (“ICL”)(1) The national criminal law of the world’s major legal systems and ICL doctrine have, however scantily, dealt with each of the two concepts(2).

Furthermore, the positions of publicists and penalists on this question diverge significantly. The main divisions concern how a given international crime achieves the status of jus cogens and the manner in which such crimes satisfy the requirements of the “principles of legality.”(3) With respect to the consequences of recognizing an international crime as jus cogens, the threshold question is whether such a status places obligations erga omnes upon states, or merely gives them certain rights to proceed against perpetrators of such crimes. This threshold question of whether obligatio erga omnes carries with it the full implications of the Latin word obligatio, or whether it is denatured in international law to signify only the existence of a right rather than a binding legal obligation, has neither been resolved in international law nor addressed by ICL doctrine.

To this writer, the implications of jus cogens are those of a duty and not of optional rights; otherwise, jus cogens would not constitute a peremptory norm of international law. Consequently, these obligations are non-derogable in times of war as well as peace(4) Thus, recognizing certain international crimes as jus cogens carries with it the duty to prosecute or extradite(5) the non-applicability of statutes of limitation for such crimes(6) and universality of jurisdiction(7) over such

crimes irrespective of where they were committed, by whom (including heads of state), against what category of victims, and irrespective of the context of their occurrence (peace or war). Above all, the characterization of certain crimes as jus cogens places upon states the obligatio erga omnes not to grant impunity to the violators of such crimes(8) Positive ICL does not contain such an explicit norm as to the effect of characterizing a certain crime as part of jus cogens. 

Furthermore, the practice of states does not conform to the scholarly writings that espouse these views. The practice of the states evidences that, more often than not, impunity has been allowed for jus cogens crimes, the theory of universality has been far from being universally recognized and applied, and the duty to prosecute or extradite is more inchoate than established, other than when it arises out of specific treaty obligations. 

There is also much question as to whether the duty to prosecute or extradite is in the disjunctive or in the conjunctive(9) which of the two has priority over the other and under what circumstances, and, finally, whether implicit conditions of effectiveness and fairness exist with respect to the duty to prosecute and with respect to extradition leading to prosecution(10).

The gap between legal expectations and legal reality is, therefore, quite wide. It may be bridged by certain international pronouncements(11) and scholarly writings(12) but the question remains whether such a bridge can be solid enough to allow for the passage of these concepts from a desideratum to enforceable legal obligations under ICL, creating state responsibility in case of noncompliance(13).

Jus Cogens Crimes The term “jus cogens” means “the compelling law” and, as such, a jus cogens norm holds the highest hierarchical position among all other norms and principles(14). As a consequence of that standing, jus cogens norms are deemed to be “peremptory” and non-derogable.(15).

Scholars, however, disagree as to what constitutes a peremptory norm and how a given norm rises to that level. The basic reasons for this disagreement are the significant differences in philosophical premises and methodologies of the views of scholarly protagonists. These differences apply to sources, content (the positive or norm-creating elements), evidentiary elements (such as whether universality is

appropriate, or less will suffice), and value-oriented goals (for example, preservation of world order and safeguarding of fundamental human rights). Furthermore, there is no scholarly consensus on the methods by which to ascertain the existence of a peremptory norm, nor to assess its significance or determine its content. Scholars also disagree as to the means to identify the elements of a peremptory norm, to determine its priority over other competing or conflicting norms or principles, to assess the significance and outcomes of prior application, and to gauge its future applicability in light of the valueoriented goals sought to be achieved(16).

Some scholars see jus cogens sources and customary international law as the same(17), others distinguish between them(18), while still others question whether jus cogens is simply not another semantical way of describing certain “general principles”(19). This situation adds to the level of uncertainty as to whether jus cogens is a source of ICL. 

The legal literature discloses that the following international crimes are jus cogens: aggression, genocide, crimes against humanity, war crimes, piracy, slavery and slave-related practices, and torture. Sufficient legal basis exists to reach the conclusion that all these crimes are part of jus cogens(20).

This legal basis consists of the following:

I. international pronouncements, or what can be called international opinio juris, reflecting the recognition that these crimes are deemed part of general customary law(21)

II. language in preambles or other provisions of treaties applicable to these crimes which indicates these crimes’ higher status in international law(22)

III. the large number of states which have ratified treaties related to these crimes(23)

IV. the ad hoc international investigations and prosecutions of perpetrators of these crimes(24)

If a certain rigor is to apply, however, this legal basis cannot be examined in a cumulative manner. Instead, each one of these crimes must be examined separately to determine whether it has risen to a level above that stemming from specific treaty obligations, so that it can therefore be deemed part of general international law applicable to all states irrespective of specific treaty obligations(25). To pursue the approach suggested, it is also necessary to have a doctrinal basis for determining what constitutes an international crime and when in the historical legal evolution of a given crime it can be said to achieve the status of jus cogens(26).

As discussed below, certain crimes affect the interests of the world community as a whole because they threaten the peace and security of humankind and because they shock the conscience of humanity(27). If both elements are present in a given crime, it can be concluded that it is part of jus cogens.

The argument is less compelling, though still strong enough, if only one of these two elements is present(28). Implicit in the first, and sometimes in the second element, is the fact that the conduct in question is the product of state-action or statefavoring policy. Thus, essentially, a jus cogens crime is characterized explicitly or implicitly by state policy or conduct, irrespective of whether it is manifested by commission or omission. The derivation of jus cogens crimes from state policy or action fundamentally distinguishes such crimes from other international crimes. Additionally, crimes which are not the product of state action or state-favoring policy often lack the two essential factors which establish the jus cogens status of a particular crime, namely a threat to the peace and security of mankind and conduct or consequences which are shocking to the conscience of humanity.

Each of these jus cogens crimes, however, does not necessarily reflect the co-existence of all the elements. Aggression is on its face a threat to peace and security, but not all acts of aggression actually threaten the peace and security of humankind. While genocide and crimes against humanity shock mankind’s conscience, specific instances of such actions may not threaten peace and security. Similarly, slavery and slave-related practices and torture also shock the conscience of humanity, although they rarely threaten the peace and security.

Piracy, almost nonexistent nowadays(29), neither threatens peace and security nor shocks the conscience of humanity, although it may have at one time(30). War crimes may threaten peace and security; however, their commission is only an aggravating circumstance of an already existing condition of disruption of peace and security precisely because they occur during an armed conflict, whether of an international or noninternational character. Furthermore, the extent to which war crimes shock the conscience of humanity may depend on the context of their occurrence and the quantitative and qualitative nature of crimes committed(31).

Three additional considerations must be taken into account in determining whether a given international crime has reached the status of jus cogens.

The first has to do with the historical legal evolution of the crime. Clearly, the more legal instruments that exist to evidence the condemnation and prohibition of a particular crime, the better founded the proposition that the crime has risen to the level of jus cogens(32).

The second consideration is the number of states that have incorporated the given proscription in their national laws(33).

The third consideration is the number of international and national prosecutions for the given crime and how they have been characterized(34). Additional supporting sources that can be relied upon in determining whether a particular crime is a part of jus cogens is other evidence of “general principles of law”(35) and the writings of the most distinguished publicists(36).

The jurisprudence of the Permanent Court of International Justice (“PCIJ”) and the International Court of Justice (“ICJ”) is also instructive in determining the nature of a particular crime. 

The ICJ, in its opinion in Nicaragua v. United States: Military and Paramilitary Activities in and Against Nicaragua,(37) relied on jus cogens as a fundamental principle of international law. 270

However, that case also demonstrates the tenuous basis of using of legal principles to resolve matters involving ideological or political issues or calling for other value judgments(38). Earlier, the ICJ held that the prohibition against genocide is a jus cogens norm that cannot be reserved or derogated from(39).

As noted above, jus cogens leaves open differences of values, philosophies, goals, and strategies of those who claim the existence of the norm in a given situation and its applicability to a given legal issue(40). Thus, jus cogens poses two essential problems for ICL; one relates to legal certainty and the other to a norm’s conformity to the requirements of the “principles of legality.” The problem of normative positivism becomes more evident in the case of a void in positive law in the face of an obvious and palpable injustice, such as with respect to crimes against humanity, as enunciated in the Statute of the International Military Tribunal (“IMT”) in the London Charter of August 8, 1945(41). The specific crimes defined in Article 6(c) of the London Charter fall into the category of crimes which

were not addressed by positive law, but depended on other sources of law to support implicitly the formulation of a crime(42).

Proponents of natural law advocate that jus cogens is based on a higher legal value to be observed by prosecuting offenders, while proponents of legal positivism argue that another principle whose values and goals are, at least in principle, of that same dignity, namely the “principle of legality”—nullum crimen sine lege—should prevail(43). A valueneutral approach is impossible; thus, the only practical solution is the codification of ICL(44).

Obligatio Erga Omnes

The erga omnes and jus cogens concepts are often presented as two sides of the same coin. The term erga omnes means “flowing to all,” and so obligations deriving from jus cogens are presumably erga omnes(45). Indeed, legal logic supports the proposition that what is “compelling law” must necessarily

engender an obligation “flowing to all.” The problem with such a simplistic formulation is that it is circular. What “flows to all” is “compelling,” and if what is “compelling” “flows to all,” it is difficult to distinguish between what constitutes a “general principle” creating an obligation so self-evident as to be “compelling” and so “compelling” as to be “flowing to all,” that is, binding on all states(46).

In the Barcelona Traction case, the ICJ stated: “An essential distinction should be drawn between the obligations of a State towards the international community as a whole, and those arising vis-ą-vis another State in the field of diplomatic protection. By their very nature the former are the concern of all

States. In view of the importance of the rights involved, all States can be held to have a legal interest in their protection; they are obligations erga omnes(47)”

Thus, the first criterion of an obligation rising to the level of erga omnes is, in the words of the ICJ, “the obligations of a state towards the international community as a whole”(48).

While the ICJ goes on to give examples of such obligations in Barcelona Traction(49), it does not define precisely what meaning it attaches to the phrase “obligations of a state towards the international community as a whole”(50).

The relationship between jus cogens and obligatio erga omnes

was never clearly articulated by the PCIJ and the ICJ, nor did the jurisprudence of either court explicitly articulate how a given norm becomes jus cogens, or why and when it becomes erga omnes and what consequences derive from this. Obviously, a jus cogens norm rises to that level when the principle it embodies has been universally accepted, through consistent practice accompanied by the necessary opinio juris, by most states(51). Thus, the principle of territorial sovereignty has risen to the level of a “peremptory norm” because all states have consented to the right of states to exercise exclusive territorial jurisdiction(52).

Erga omnes, as stated above, however, is a consequence of a given international crime having risen to the level of jus cogens(53). It is not, therefore, a cause of or a condition for a crime’s inclusion in the category of jus cogens. 

The contemporary genesis of the concept obligatio erga omnes for jus cogens crimes is found in the ICJ’s advisory opinion on Reservations to the Convention on the Prevention and Punishment of Genocide(54). The concept also finds support both in the ICJ’s South West Africa cases(55) as well as from the Barcelona Traction(56) case. However, it should be noted that the South West Africa cases dealt, inter alia, with human rights violations and not with international crimes stricto sensu(57) and that the Barcelona Traction case concerned an issue of civil law.

It is still uncertain in ICL whether the inclusion of a crime in the category of jus cogens creates rights or, as stated above, nonderogable duties erga omnes.

The establishment of a permanent international criminal court having inherent jurisdiction over these crimes is a convincing argument for the proposition that crimes such as genocide, crimes against humanity, war crimes and torture are part of jus cogens and that obligations erga omnes to prosecute or

extradite flow from them(58).

Conclusion

There are both gaps and weaknesses in the various sources of ICL norms and enforcement modalities. The work of the ILC in formulating the 1996 Draft Code of Crimes is insufficient. A comprehensive international codification would obviate these problems, but this is not forthcoming. Existing state practices are also few and far between and are insufficient to establish a solid legal basis to argue that the obligations deriving from jus cogens crimes are in fact carried out as established by law, or at least as perceived in the writings of progressive jurists. Thus, it is important to motivate governments to incorporate the obligations described into their national laws as well as to urge their expanded use in the practice of states. Jurists have, therefore, an important task in advancing the application of these ICL norms, which are an indispensable element in the protection of human rights and in the preservation of peace.
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REPARATION FOR INJURIES SUFFERED IN THE SERVICE OF THE UNITED NATIONS

International Court of Justice, Advisory Opinion. 1949. 

1949 I.C.J. 174.

Tēmām: subjekti, starptautiskās organizācijas, ANO

THE COURT *** The first question asked of the Court is as follows:

"In the event of an agent of the United Nations in the perform​ance of his duties suffering injury in circumstances involving the responsibility of a State, has the United Nations, as an Organization, the capacity to bring an international claim against the responsible de jure or de facto government with a view to obtaining the reparation due in respect of the damage caused (a) to the United Nations, (b) to the victim or to persons entitled through him?" It will be useful to make the following preliminary observations:

(a) The Organization of the United Nations will be referred to usually, but not invariably, as "the Organization".

(b) Questions I(a) and I(b) refer to "an international claim against the responsible de jure or de facto government." The Court under​stands that these questions are directed to claims against a State, and will, therefore. in this opinion, use the expression "State" or "defendant State. "

(c) The Court understands the word "agent" in the most liberal sense, that is to say, any person who, whether a paid official or not, and whether permanently employed or not, has been charged by an organ of the Organization with carrying out, or helping to carry out, one of its functions-in short, any person through whom it acts.

(d) As this question assumes an injury suffered in such circum​stances as to involve a State's responsibility, it must be supposed, for the purpose of this Opinion, that the damage results from a failure by the State to perform obligations of which the purpose is to protect the agents of the Organization in the performance of their duties.

(e) The position of a defendant State which is not a member of the Organization is dealt with later, and for the present the Court will assume that the Defendant State is a Member of the Organization.

***

Competence to bring an international claim is, for those possessing it, the capacity to resort to the customary methods recognized by international law for the establishment, the presentation and the settlement of claims. Among these methods may be mentioned protest, request for an enquiry, negotiation, and request for submission to an arbitral tribunal or to the Court in so far as this may be authorized by the Statute.

This capacity certainly belongs to the State; a State can bring an international claim against another State. Such a claim takes the form of a claim between two political entities, equal in law, similar in form, and both the direct subjects of international law. It is dealt with by means of negotiation, and cannot, in the present state of the law as to international jurisdiction, be submitted to a tribunal, except with the consent of the States concerned.

When the Organization brings a claim against one of its Members, this claim will be presented in the same manner, and regulated by the same procedure. It may, when necessary, be supported by the political means at the disposal of the Organization. In these ways the Organization would find a method for securing the observance of its rights by the Member against which it has a claim.

But, in the international sphere, has the Organization such a nature as involves the capacity to bring an international claim? In order to answer this question, the Court must first enquire whether the Charter has given the Organization such a position that it possesses, in regard to its Members, rights which it is entitled to ask them to respect. In other words, does the Organization possess international personali​ty? This is no doubt a doctrinal expression, which has sometimes given rise to controversy. But it will be used here to mean that if the Organization is recognized as having that personality, it is an entity capable of availing itself of obligations incumbent upon its Members.

To answer this question, which is not settled by the actual terms of the Charter, we must consider what. characteristics it was intended thereby to give to the Organization.

The subjects of law in any legal system are not necessarily identical in their nature or in the extent of their rights, and their nature depends upon the needs of the community. Throughout its history, the development of international law has been influenced by the require​ments of international life, and the progressive increase in the collec​tive activities of States has already given rise to instances of action upon the international plane by certain entities which are not States. This development culminated in the establishment in June 1945 of an international organization whose purposes and principles are specified in the Charter of the United Nations. But to achieve these ends the attribution of international personality is indispensable.

The Charter has not been content to make the Organization created by it merely a centre "for harmonizing the actions of nations in the attainment of these common ends" (Article 1, para. 4). . It has equipped that centre with organs, and has given it special tasks. It has defined the position of the Members in relation to the Organization by requir​ing them to give it every assistance in any action undertaken by it Security Council; by authorizing the General Assembly to make recommendations to the Members; by giving the Organization legal capacity and privileges and immurlities in the territory of each of its Members; and by providing for the conclusion of agreements between the Organi​zation and its Members. Practice-in particular the conclusion of conventions to which the Organization is a party-has confirmed this character of the Organization, which occupies a position in certain respects in detachment from its Members, and which is under a duty to remind them, if need be, of certain obligations. It must be added that the Organization is a political body, charged with political tasks of an important character, and covering a wide field, namely, the mainte​nance of international peace and security, the development of friendly relations among nations, and the achievement of international co​operation in the solution of problems of an economic, social, cultural or humanitarian character (Article 1); and in dealing with its Members it employs political means. The "Convention on the Privileges and Im​munities of the United Nations" of 1946 creates rights and duties between each of the signatories and the Organization (see, in particular, Section 35). It is difficult to see how such a convention could operate except upon the international plane and as between parties possessing international personality.

In the opinion of the Court, the Organization was intended to exercise and enjoy, and is in fact exercising and enjoying, functions and rights which can only be explained on the basis of the possession of a large measure of international personality and the capacity to operate upon an international plane. It is at present the supreme type of international organization, and it could not carry out the intentions of its founders if it was devoid of international personality. It must be acknowledged that its Members, by entrusting certain functions to it, with the attendant duties and responsibilities, have clothed it with the competence required to enable those functions to be effectively dis​charged.

Accordingly, the Court has come to the conclusion that the Organi​zation is an international person. That is not the same thing as saying that it is a State, which it certainly is not, or that its legal personality and rights and duties are the same as those of a State. Still less is it the same thing as saying that it is "a super-State," whatever that expression may mean. It does not even imply that all its rights and duties must be upon the international plane, any more than all the rights and duties of a State must be upon that plane. What it does mean is that it is a subject of international law and capable of possessing international rights and duties, and that it has capacity to maintain its rights by bringing international claims.

The next question is whether the sum of the international rights of the Organization comprises the right to bring the kind of international claim described in the Request for this Opinion. That is a claim against a State to obtain reparation in respect of the damage caused by the injury of an agent of the Organization in the course of the performance of his duties. Whereas a State possesses the totality of international rights and duties recognized by international law, the rights and duties of an entity such as the Organization must depend upon its purposes and functions as specified or implied in its constitu​ent documents and developed in practice. The functions of the Organi​zation are of such a character that they could not be effectively discharged if they involved the concurrent action, on the international plane, of fifty-eight or more Foreign Offices, and the Court concludes that the Members have endowed the Organization with capacity to bring international claims when necessitated by the discharge of its functions.

[With respect to Question I(a), the Court continued:]


. . . It cannot be doubted that the Organization has the capaci​ty to bring an international claim against one of its Members which has caused injury to it by a breach of its international obligations towards it. The damage specified in Question I(a) means exclusively damage caused to the interests of the Organization itself, to its administrative machine, to its property and assets and to the interests of which it is the guardian. It is clear that the Organization has the capacity to bring a claim for this damage. As the claim is based on the breach of an international obligation on the part of the Member held responsible by the Organization, the Member cannot contend 'that this obligation is governed by municipal law, and the Organization is justified in giving its claim the character of an international claim.
When the Organization has sustained damage resulting from a breach by a Member of its international obligations, it is impossible to see how it can obtain reparation unless it possesses capacity to bring an international claim. It cannot be supposed that in such an event all the Members of the Organization, save the defendant State, must combine to bring a claim against the defendant for the damage suffered by the Organization.

The Court is not called upon to determine the precise extent of the reparation which the Organization would be entitled to recover. It may, however, be said that the measure of the reparation should depend upon the amount of the damage which the Organization has suffered as the result of the wrongful act or omission of the defendant State and should be calculated in accordance with the rules of interna​tional law.
 [With respect to Question I(b), the Court stated:]

The traditional rule that diplomatic protection is exercised by the national State does not involve the giving of a negative answer to Question I(b).

In the first place, this rule applies to claims brought by a State. But here we have the different and new case of a claim that would be brought by the Organization.

In the second place, even in inter-State relations, there are impor​tant exceptions to the rule, for there are cases in which protection may be exercised by a State on. behalf of persons not having its nationality.

In the third place, the rule rests on two bases. The first is that the defendant State has broken an obligation towards the national State in respect of its nationals. The second is that only the party to whom an international obligation is due can bring a claim in respect of its breach. This is precisely what happens when the Organization, in bringing a claim for damage suffered by its agent, does so by invoking the breach of an obligation towards itself. Thus, the rule of the nationality of claims affords no reason against recognizing that the Organization has the right to bring a claim for the damage referred to in Question I(b). On the contrary, the principle underlying this rule leads to the recognition of this capacity as belonging to the Organiza​tion, when the Organization invokes, as the ground of its claim, a breach of an obligation towards itself.

Nor does the analogy of the traditional rule of diplomatic protec​tion of nationals abroad justify in itself an affirmative reply. It is not possible, by a strained use of the concept of allegiance, to assimilate the legal bond which exists, under Article 100 of the Charter, between the Organization on the one hand, and the Secretary-General and the staff on the other, to the bond of nationality existing between a State and its nationals.

The Court is here faced with a new situation. The questions to which it gives rise can only be solved by realizing that the situation is dominated by the provisions of the Charter considered in the light of the principles of international law.

The question *** presupposes that the injury for which the reparation is demanded arises from a breach of an obligation designed to help an agent of the Organization in the performance of his duties. It is not a case in which the wrongful act or omission would merely constitute a breach of the general obligations of a State concerning the position of aliens; claims made under this head would be within the competence of the national State and not, as a general rule, within that of the Organization.

The Charter does not expressly confer upon the Organization the capacity to include, in its claim for reparation, damage caused to the victim or to persons entitled through him. The Court must therefore begin by enquiring whether the provisions of the Charter concerning the functions of the Organization, and the part played by its agents in the performance of those functions, imply for the Organization power to afford its agents the limited protection that would consist in the bringing of a claim on their behalf for reparation for damage suffered in such circumstances. Under international law, the Organization must be deemed to have those powers which, though not expressly provided in the Charter, are conferred upon it by necessary implication as being essential to the performance of its duties. This principle of law was applied by the Permanent Court of International Justice to the International Labour Organization in its Advisory Opinion No. 13 of July 23rd, 1926 (Series B., No. 13, p. 18), and must be applied to the United Nations.

Having regard to its purposes and functions already referred to, the Organization may find ,it necessary, and has in fact found it necessary, to entrust its agents with important missions to be performed in disturbed parts of the world. Many missions, from their very nature, involve the agents in unusual dangers to which ordinary persons are not exposed. For the same reason, the injuries suffered by its agents in these circumstances will sometimes have occurred in such a manner that their national State would not be justified in bringing a claim for reparation on the ground of diplomatic protection, or, at any rate, would not feel disposed-to do so. Both to, ensure the efficient and independent performance of these minions and to afford effective support to its agents, the Organization must provide them with ade​quate protection.***

*** For that purpose, it is necessary that, when an infringement occurs, the Organisation should be able to call upon the responsi​ble State to remedy its default, and, in particular, to obtain from the State reparation for the damage that the default may have caused to its agent.

In order that the agent may perform his duties satisfactorily, he must feel that this protection is assured to him by the Organization, and that he may count on it. To ensure the independence of the agent. and, consequently, the independent action of the Organisation itself, it is essential that in performing his duties he need not have to rely on any other protection than that of the Organization (save of course for the more direct and immediate protection due from the State in whose territory he may be). In particular, he should not have to rely on the protection of his own State. If he had to rely on that State, his independence might well be compromised, contrary to the principle applied by Article 100 of the Charter. And lastly, it is essential that - ​whether the agent belongs to a powerful or to a weak State; to one more affected or less affected by the complications of international life; to one in sympathy or not in ,sympathy with the mission of the agent – ​he should know that in the performance of his duties he is under the protection of the Organization. This assurance is even more necessary when the agent is stateless.

Upon examination of the character of the functions entrusted to the Organization and of the nature of the missions of its agents, it becomes clear that the capacity of the Organization to exercise Ii measure of functional protection of its agents arises by necessary intendment out of the Charter.

The obligations entered into by States to enable the agents of the Organization to perform their duties are undertaken not in the interest of the agents, but in that of the Organization. When it claims redress for a breach of these obligations, the Organization is invoking its own right, the right that the obligations due to it should be respected. On this ground. it asks for reparation of the injury suffered, for "it is a principle of international law that the breach of an engagement in​volves an obligation to make reparation in an adequate form"; as was stated by the Permanent Court in its Judgment No. 8 of July 26th, 1927 (Series A., No. 9, p. 21). In claiming reparation based on the injury suffered by its agent, the Organization does not represent the agent, but is asserting its own right, the right to secure respect for undertakings entered into towards the Organization.

Having regard to the foregoing considerations, and to the undenia​ble right of the Organization to demand that its Members shall fulfil the obligations entered into by them in the interest of the good working of the Organization. the Court is of the opinion that, in the case of a breach of these obligations. the Organization has the capacity to claim adequate reparation, and that in assessing this reparation it is authoriz​ed to include the damage suffered by the victim or by persons entitled through him.

The question remains whether the Organization has "the capacity to bring an international claim against the responsible de jure or de facto government with a view to obtaining the reparation due in respect of the damage caused (a) to the United Nations, (b) to the victim or to persons entitled through him" when the defendant State is not a member of the Organization.

In considering this aspect of Question I(a) and (b), it Is necessary to keep in mind the reasons which have led the Court to give an affirma​tive answer to It when the defendant State Is a Member of the Organization. It has now been established that the Organization has capacity to bring claims on the international plane, and that it possess​es a right of functional protection in respect of its agents. Here again the Court is authorized to assume that the damage suffered involves the responsibility of a State, and it is not called upon to express an opinion upon the various ways in which that responsibility might be engaged. Accordingly the question is whether the Organization has capacity to bring a claim against the defendant State to recover reparation in respect of that damage' or whether, on the contrary, the defendant State, not being a member, is justified in raising the objection that the Organization lacks the capacity to bring an international claim. On this point, the Court's opinion is that fifty States, representing the vast majority of the members of the international community, had the power, in conformity with international law, to bring into being an entity possessing objective international personality, and not merely personality recognized by them alone, together with capacity to bring international claims.

Accordingly, the Court arrives at the conclusion that an affirma​tive answer should be given to Question I(a) and (b) whether or not the defendant State is a Member of the United Nations.

Question II is as follows:


"In the event of an affirmative reply on point I(b) how is action by the United Nations to be reconciled with such rights as may be possessed by the State of which the victim is a national?"

*** When the victim has a nationality, cases can clearly occur in which the injury suffered by him may engage the interest both of his national State and of the Organization. In such an event, competition between the State's right of diplomatic protection and the Organiza​tion's right of functional protection might arise, and this is the only case with which the Court is invited to deal.

In such a case, there is no rule of law which assigns priority to the one or to the other, or which compels either the State or the Organiza​tion to refrain from bringing an international claim. The Court sees no reason why the parties concerned should not find solutions inspired by goodwill and common sense, and as between the Organization and its Members it draws attention to their duty to render "every assistance" provided by Article 2, paragraph 5, of the Charter.

Although the bases of the two claims are different, that does not mean that the defendant State can be compelled to pay the reparation due in respect of the damage twice over. International tribunals are already familiar with the problem of a claim in which two or more national States are interested, and they know how to protect the defendant State in such a case.

The question of reconciling action by the Organization with the rights of a national State may arise in another way; that is to say, when the agent bears the nationality of the defendant State.

The ordinary practice whereby a State does not exercise protection on behalf of one of its nationals against a State which regards him as its own national, does not constitute a precedent which is relevant here. The action of the Organization is in fact based not upon the nationality of the victim, but upon his status as agent of the Organization. There​fore it does not matter whether or not the State to which the claim is addressed regards him as its own national, because the question of nationality is not pertinent to the admissibility of the claim. ***
For these reasons,

The Court is of opinion 

On Question I(a):

(i) unanimously,

That, in the event of an agent of the United Nations in the performance of his duties suffering injury in circumstances involving the responsibility of a Member State, the United Nations as an Organi​zation has the capacity to bring an international claim against the responsible de jure or de facto government with a view to obtaining the reparation due in respect of the damage caused to the United Nations.

 (ii) unanimously,

That, in the event of an agent of the United Nations in the performance of his duties suffering injury in circumstances involving the responsibility of a State which is not a member, the United Nations as an Organization has the capacity to bring an international claim against the responsible de jure or de facto government with a view to obtaining the reparation due in respect of the damage caused to the United Nations.


On Question I(b):

(i) by eleven votes against four,

That, in the event of an agent of the United Nations in the performance of his duties suffering injury in circumstances involving the responsibility of a Member State, the United Nations as an Organi​zation has the capacity to bring an international claim against the responsible de jure or de facto government with a view to obtaining the reparation due in respect of the damage caused to the victim or to persons entitled through him.

(ii) by eleven votes against four,

That. in the event of an agent of the United Nations in the performance of his duties suffering injury in circumstances involving the responsibility of a State which is not a member, the United Nations as an Organization has the capacity to bring an international claim against the responsible de jure or de facto government with a view to obtaining the reparation due in respect of the damage caused to the victim or to persons entitled through him..


On Question II:

By ten votes against five,

When the United Nations as an Organization is bringing a claim for reparation of damage caused to its agent, it can only do so by basing its claim upon a breach of obligations due to itself; respect for this rule will usually prevent a conflict between the action of the United Nations and such rights as the agent's national State may po88e88, and thus bring about a reconciliation between their claims; moreover, this reconciliation must depend upon considerations applicable to each particular case, and upon agreements to be made between the Organi​zation and individual States, either generally or in each case.


[The individual opinions of Judges Alvarez and Azevedo, and the dissenting opinion of Judges Krylov and Badawi Pasha are omitted.]


Dissenting opinion by JUDGE HACKWORTH


[The part of Judge Hackworth's opinion giving reasons for his affirmative answer to Question I(a) is omitted. With reference to Question I(b), he stated:]

As to international practice, we find at once that heretofore only States have been regarded as competent to advance such international claims.

As to the Organization, we find nothing to suggest that it too has capacity in this field. Certainly there is no specific provision in the Charter, nor is there provision in any other agreement of which I am aware, conferring upon the Organisation authority to assume the role of a State, and to represent its agents in the espousal of diplomatic claims on their behalf. I am equally convinced that there is no implied power to be drawn upon for this purpose. ***
There can be no gainsaying the fact that the Organization is one of delegated and enumerated powers. It is to be presumed that such powers as the Member States desired to confer upon it are stated either in the Charter or in complementary agreements concluded by them. Powers not expressed cannot freely be implied. Implied powers flow from a grant of expressed powers, and are limited to those that are "necessary" to the exercise of powers expressly granted. No necessity for the exercise of the power here in question has been shown to exist. There is no impelling reason, if any at all, why the Organization should become the sponsor of claims on behalf of its employees, even though limited to those arising while the employee is in line of duty. These employees are still nationals of their respective countries and the customary methods of handling such claims are still available in full vigour. The prestige and efficiency of the Organization will be safeguarded by an exercise of its undoubted right under point I(a) supra. Even here it is necessary to imply power, but, as stated above, the necessity is self-evident. The exercise of an additional extraordinary power in the field of private claims has not been shown to be necessary to the efficient performance of duty by either the Organization or its agents. ***

If [the Organization] desires *** to espouse claims on behalf of employees, the conventional method is open. If the States should agree to allow the Organization to espouse claims on behalf of their nationals who are in the service of the Organization, no one could question its authority to do so. ***

Notes

1. Does the opinion of the Court rest upon the "implied powers doctrine" as many writers have assumed or does it base its conclusion on the finding of international personality in the objective characteristics of the organization? What difference does it make? Consider the following comment:

If all these activities have their legal basis in the personality of the organization, it is sufficient that an organization should possess inter​national personality for it to have the legal capacity to perform them. On the other hand, if they have their basis in implied powers the question will be posed in different terms for each organization. Like​wise, member States will in each case possess the right to claim that certain activity of the organization does not conform to, or goes beyond, the purposes and functions expressed or implied in the constitutional provisions and therefore to refuse to collaborate financially or otherwise in its carrying out; they will be entitled to do so on the simple ground of legality, because it is their right as members to insist that the limitation of sovereignty which results from their agreement to be bound by a majority decision will only be applied in that frame of activities which they consented to grant the organization in subscribing to the constituent instrument. If all these activities are based on the international personality of the organization, they cannot be assailed simply on the ground that they are not expressly foreseen in the constitutional provisions. But, if they have their basis in the implied powers doctrine, an international tribunal might hold them to be unlawful on the ground that they do not constitute a "necessary implication" or that they are not "essential to the performance of its duties" or that they are not "within the scope of the functions of the organization".

2. A close reading of the Court's opinion suggests that it followed both doctrinal approaches but used each for different conclusions. It referred to the "characteristics of the organization" and to activities which "can only be based on a large measure of international personality and the capacity to operate upon an international plane." It concluded, on that basis, that the organization had the capacity to maintain its rights by international claims that is, "to negotiate, to conclude a special agreement and to prosecute a claim before an international tribunal." But after the Court reached this conclusion, it turned to a different question, to wit: whether the general right to bring a claim "comprises the right to bring the kind of international claim described In the Request for this Opinion." In answer​ing this question, the Court did not rely on inherent legal personality; it said the answer depended on the "purposes and functions as specified or implied in its constituent documents and developed in practice." This led the Court to consider the powers Of the Organization to protect its agents as relevant to the particular claim.

29 April 1999

Difference Relating to Immunity from Legal Process of a
Special Rapporteur of the Commission on Human Rights
Tēmām: subjekti, starptautiskās organizācijas, diplomātiskās tiesības

Summary of the Advisory Opinion of 29 April 1999

Review of the proceedings and summary of facts (paras. 1-21)

The Court begins by recalling that the question on which it has been requested to give an advisory opinion is set forth in decision 1998/297 adopted by the United Nations Economic and Social Council (hereinafter called the "Council") on 5 August 1998. Decision 1998/297 reads as follows: 

"The Economic and Social Council, 

  

Having considered the note by the Secretary-General on the privileges and immunities of the Special Rapporteur of the Commission on Human Rights on the independence of judges and lawyers1,

Considering that a difference has arisen between the United Nations and the Government of Malaysia, within the meaning of Section 30 of the Convention on the Privileges and Immunities of the United Nations, with respect to the immunity from legal process of Dato' Param Cumaraswamy, the Special Rapporteur of the Commission on Human Rights on the independence of judges and lawyers,

Recalling General Assembly resolution 89 (I) of 11 December 1946,

1. Requests on a priority basis, pursuant to Article 96, paragraph 2, of the Charter of the United Nations and in accordance with General Assembly resolution 89 (I), an advisory opinion from the International Court of Justice on the legal question of the applicability of Article VI, Section 22, of the Convention on the Privileges and Immunities of the United Nations in the case of Dato' Param Cumaraswamy as Special Rapporteur of the Commission on HumanRights on the independence of judges and lawyers, taking into account the circumstances set out in paragraphs 1 to 15 of the note by the Secretary-General1, and on the legal obligations of Malaysia in this case; 

2. Calls upon the Government of Malaysia to ensure that all judgements and proceedings in this matter in the Malaysian courts are stayed pending receipt of the advisory opinion of the International Court of Justice, which shall be accepted as decisive by the parties. 

__________ 

1E/1998/94." 

Enclosed with the letter of transmittal of the Secretary-General was a note by him dated 28 July 1998 and entitled "Privileges and Immunities of the Special Rapporteur of the Commission on Human Rights on the Independence of Judges and Lawyers" (E/1998/94) and an addendum to that note.

After outlining the successive stages of the proceedings (paras. 2-9), the Court observes that in its decision 1998/297, the Council asked the Court to take into account, for purposes of the advisory opinion requested, the "circumstances set out in paragraphs 1 to 15 of the note by the Secretary-General" (E/1998/94). The text of those paragraphs is then reproduced. They set out the following:

In 1946, the General Assembly adopted, pursuant to Article 105 (3) of the Charter, the Convention on the Privileges and Immunities of the United Nations (the Convention), to which 137 member States have become parties and provisions of which have been incorporated by reference into many hundreds of agreements relating to the United Nations and its activities. The Convention is, inter alia, designed to protect various categories of persons, including "Experts on Mission for the United Nations", from all types of interference by national authorities. In particular, Section 22 (b) of Article VI of the Convention provides: 

"Section 22: Experts (other than officials coming within the scope of Article V) performing missions for the United Nations shall be accorded such privileges and immunities as are necessary for the independent exercise of their functions during the period of their missions, including time spent on journeys in connection with their missions. In particular they shall be accorded: 

  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

 

(b) in respect of words spoken or written and acts done by them in the course of the performance of their mission, immunity from legal process of every kind. This immunity from legal process shall continue to be accorded notwithstanding that the persons concerned are no longer employed on missions for the United Nations."

In its Advisory Opinion of 14 December 1989 (in the so-called "Mazilu" case), the International Court of Justice held that a Special Rapporteur of the Subcommission on the Prevention of Discrimination and Protection of Minorities of the Commission on Human Rights was an "expert on mission" within the meaning of Article VI of the Convention.

The Commission on Human Rights in 1994 appointed Dato' Param Cumaraswamy, a Malaysian jurist, as the Commission's Special Rapporteur on the Independence of Judges and Lawyers. His mandate consists of tasks including, inter alia, to enquire into substantial allegations concerning, and to identify and record attacks on, the independence of the judiciary, lawyers andcourt officials. Mr. Cumaraswamy has submitted four reports to the Commission on the execution of his mandate. After the third report containing a section on the litigation pending against him in the Malaysian civil courts, the Commission, in April 1997, renewed his mandate for an additional three years.

As a result of an article published on the basis of an interview which the Special Rapporteur gave to a magazine (International Commercial Litigation) in November 1995, two commercial companies in Malaysia asserted that the said article contained defamatory words that had "brought them into public scandal, odium and contempt". Each company filed a suit against him for damages amounting to M$30 million (approximately US$12 million each), "including exemplary damages for slander".

Acting on behalf of the Secretary-General, the Legal Counsel of the United Nations considered the circumstances of the interview and of the controverted passages of the article and determined that Dato' Param Cumaraswamy was interviewed in his official capacity as Special Rapporteur on the Independence of Judges and Lawyers, that the article clearly referred to his United Nations capacity and to the Special Rapporteur's global mandate to investigate allegations concerning the independence of the judiciary and that the quoted passages related to such allegations. On 15 January 1997, the Legal Counsel, in a note verbale, "requested the competent Malaysian authorities to promptly advise the Malaysian courts of the Special Rapporteur's immunity from legal process" with respect to that particular complaint. On 20 January 1997, the Special Rapporteur filed an application in the High Court of Kuala Lumpur (the trial court in which the suit had been filed) to set aside and/or strike out the plaintiffs' writ, on the ground that the words that were the subject of the suits had been spoken by him in the course of performing his mission for the United Nations as Special Rapporteur on the Independence of Judges and Lawyers. The Secretary-General issued a note on 7 March 1997 confirming that "the words which constitute the basis of plaintiffs' complaint in this case were spoken by the Special Rapporteur in the course of his mission" and that the Secretary-General "therefore maintains that Dato' Param Cumaraswamy is immune from legal process with respect thereto". The Special Rapporteur filed this note in support of his above-mentioned application.

In spite of representations that had been made by the Office of Legal Affairs, a certificate filed by the Malaysian Minister for Foreign Affairs with the trial court failed to refer in any way to the note that the Secretary-General had issued a few days earlier and that had in the meantime been filed with the court, nor did it indicate that in this respect, i.e., in deciding whether particular words or acts of an expert fell within the scope of his mission, the determination could exclusively be made by the Secretary-General, and that such determination had conclusive effect and therefore had to be accepted as such by the court. In spite of repeated requests by the Legal Counsel, the Minister for Foreign Affairs refused to amend his certificate or to supplement it in the manner urged by the United Nations.

On 28 June 1997, the competent judge of the Malaysian High Court for Kuala Lumpur concluded that she was "unable to hold that the Defendant is absolutely protected by the immunity he claims", in part because she considered that the Secretary-General's note was merely "an opinion" with scant probative value and no binding force upon the court and that the Minister for Foreign Affairs' certificate "would appear to be no more than a bland statement as to a state of fact pertaining to the Defendant's status and mandate as a Special Rapporteur and appears to have room for interpretation". The Court ordered that the Special Rapporteur's motion be dismissed with costs, that costs be taxed and paid forthwith by him and that he file and serve his defence within 14 days. On 8 July, the Court of Appeal dismissed Mr. Cumaraswamy's motion for a stay of execution.

In July 1997, the Legal Counsel called on the Malaysian Government to intervene in the current proceedings so that the burden of any further defence, including any expenses and taxed costs resulting therefrom, could be assumed by the Government; to hold Mr. Cumaraswamy harmless in respect of the expenses he had already incurred or that were being taxed to him inrespect of the proceedings so far; and, so as to prevent the accumulation of additional expenses and costs and the further need to submit a defence until the matter of his immunity was definitively resolved between the United Nations and the Government, to support a motion to have the High Court proceedings stayed until such resolution. The Legal Counsel referred to the provisions for the settlement of differences arising out of the interpretation and application of the 1946 Convention that might arise between the Organization and a member State, which are set out in Section 30 of the Convention, and indicated that if the Government decided that it could not or did not wish to protect and to hold harmless the Special Rapporteur in the indicated manner, a difference within the meaning of those provisions might be considered to have arisen between the Organization and the Government of Malaysia.

Section 30 of the Convention provides as follows: 

"Section 30: All differences arising out of the interpretation or application of the present convention shall be referred to the International Court of Justice, unless in any case it is agreed by the parties to have recourse to another mode of settlement. If a difference arises between the United Nations on the one hand and a Member on the other hand, a request shall be made for an advisory opinion on any legal question involved in accordance with Article 96 of the Charter and Article 65 of the Statute of the Court. The opinion given by the Court shall be accepted as decisive by the parties." 

On 10 July, yet another lawsuit was filed against the Special Rapporteur. On 11 July, the Secretary-General issued a note corresponding to the one of 7 March 1997 and also communicated a note verbale with essentially the same text to the Permanent Representative of Malaysia with the request that it be presented formally to the competent Malaysian court by the Government. On 23 October and 21 November 1997, new plaintiffs filed third and fourth lawsuits against the Special Rapporteur. On 27 October and 22 November 1997, the Secretary-General issued identical certificates of the Special Rapporteur's immunity.

On 7 November 1997, the Secretary-General advised the Prime Minister of Malaysia that a difference might have arisen between the United Nations and the Government of Malaysia and about the possibility of resorting to the International Court of Justice pursuant to Section 30 of the Convention. Nonetheless on 19 February 1998, the Federal Court of Malaysia denied Mr. Cumaraswamy's application for leave to appeal stating that he was neither a sovereign nor a full-fledged diplomat but merely "an unpaid, part-time provider of information".

The Secretary-General then appointed a Special Envoy, Maître Yves Fortier of Canada, who, after two official visits to Kuala Lumpur, and after negotiations to reach an out-of-court settlement had failed, advised that the matter should be referred to the Council to request an advisory opinion from the International Court of Justice. The United Nations had exhausted all efforts to reach either a negotiated settlement or a joint submission through the Council to the International Court of Justice. In this connection, the Government of Malaysia had acknowledged the Organization's right to refer the matter to the Council to request an advisory opinion in accordance with Section 30 of the Convention, advised the Secretary-General's Special Envoy that the United Nations should proceed to do so, and indicated that, while it would make its own presentations to the International Court of Justice, it did not oppose the submission of the matter to that Court through the Council.

*

After reproducing paragraphs 1-15 of the Secretary-General's note, the Court then refers to the dossier of documents submitted to it by the Secretary-General, which contains additional information that bears on an understanding of the request to the Court, concerning the context in which Mr. Cumaraswamy was asked to give his comments; concerning the proceedings against Mr. Cumaraswamy in the High Court of Kuala Lumpur, which did not pass uponMr. Cumaraswamy's immunity in limine litis, but held that it had jurisdiction to hear the case before it on the merits, including making a determination of whether Mr. Cumaraswamy was entitled to any immunity, a decision upheld by both the Court of Appeal and the Federal Court of Malaysia; and concerning the regular reports, which the Special Rapporteur made to the Commission on Human Rights and in which he reported on the lawsuits initiated against him. The Court further refers to the consideration and adoption without a vote by the Council of the draft decision requesting the Court to give an advisory opinion on the question formulated therein, and the fact that at that meeting, the Observer for Malaysia confirmed his previous criticism of the Secretary-General's note, but made no comment on the terms of the question to be put to the Court as now formulated by the Council. Finally, Malaysia's information on the status of proceedings in the Malaysian courts is referred to.

The Court's power to give an advisory opinion (paras. 22-27)

The Court begins by observing that this is the first time that the Court has received a request for an advisory opinion that refers to Article VIII, Section 30, of the General Convention, quoted above (p. 4).

This section provides for the exercise of the Court's advisory function in the event of a difference between the United Nations and one of its Members. The existence of such a difference does not change the advisory nature of the Court's function, which is governed by the terms of Article 96 of the Charter and Article 65 of the Statute. A distinction should thus be drawn between the advisory nature of the Court's task and the particular effects that parties to an existing dispute may wish to attribute, in their mutual relations, to an advisory opinion of the Court, which, "as such, . . . has no binding force". These particular effects, extraneous to the Charter and the Statute which regulate the functioning of the Court, are derived from separate agreements; in the present case Article VIII, Section 30, of the General Convention provides that "[t]he opinion given by the Court shall be accepted as decisive by the parties". That consequence has been expressly acknowledged by the United Nations and by Malaysia.

The power of the Court to give an advisory opinion is derived from Article 96, paragraph 2, of the Charter and from Article 65 of the Statute. Both provisions require that the question forming the subject-matter of the request should be a "legal question". This condition is satisfied in the present case, as all participants in the proceedings have acknowledged, because the advisory opinion requested relates to the interpretation of the General Convention, and to its application to the circumstances of the case of the Special Rapporteur, Dato' Param Cumaraswamy.

Article 96, paragraph 2, of the Charter also requires that the legal questions forming the subject-matter of advisory opinions requested by authorized organs of the United Nations and specialized agencies shall arise "within the scope of their activities". The fulfilment of this condition has not been questioned by any of the participants in the present proceedings. The Court finds that the legal questions submitted by the Council in its request concern the activities of the Commission since they relate to the mandate of its Special Rapporteur appointed "to inquire into substantial allegations concerning, and to identify and record attacks on, the independence of the judiciary, lawyers and court officials".

Discretionary power of the Court (paras. 28-30)

As the Court held in its Advisory Opinion of 30 March 1950, the permissive character of Article 65 of the Statute "gives the Court the power to examine whether the circumstances of the case are of such a character as should lead it to decline to answer the Request" (Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, First Phase, Advisory Opinion, I.C.J. Reports 1950, p. 72). In the present case, the Court, having established its jurisdiction, finds no compellingreasons not to give the advisory opinion requested by the Council. Moreover, no participant in these proceedings questioned the need for the Court to exercise its advisory function in this case.

The question on which the opinion is requested (paras. 31-37)

As the Council indicated in the preamble to its decision 1998/297, that decision was adopted by the Council on the basis of the note submitted by the Secretary General on "Privileges and Immunities of the Special Rapporteur of the Commission on Human Rights on the Independence of Judges and Lawyers". Paragraph 1 of the operative part of the decision refers expressly to paragraphs 1 to 15 of that note but not to paragraph 21, containing two questions that the Secretary-General proposed submitting to the Court. The Court would point out that the wording of the question submitted by the Council is quite different from that proposed by the Secretary-General.

Participants in these proceedings, including Malaysia and other States, have advanced differing views as to what is the legal question to be answered by the Court. The Court observes that it is for the Council - and not for a member State or the Secretary-General - to formulate the terms of a question that the Council wishes to ask. Accordingly, the Court will now answer the question as formulated by the Council.

Applicability of Article VI, Section 22, of the General Convention to Special Rapporteurs of the Human Rights Commission (paras. 38-46)

The Court initially examines the first part of the question laid before the Court by the Council, which is: 

"the legal question of the applicability of Article VI, Section 22, of the Convention on the Privileges and Immunities of the United Nations in the case of Dato' Param Cumaraswamy as Special Rapporteur of the Commission on Human Rights on the independence of judges and lawyers, taking into account the circumstances set out in paragraphs 1 to 15 of the note by the Secretary-General . . ." 

From the deliberations which took place in the Council it is clear that the request of the Council does not only pertain to the threshold question whether Mr. Cumaraswamy was and is an expert on mission in the sense of Article VI, Section 22, of the General Convention but, in the event of an affirmative answer to this question, to the consequences of that finding in the circumstances of the case. The Court notes that Malaysia became a party to the General Convention, without reservation, on 28 October 1957. [Part of Section 22 of Article VI of that Convention is quoted above, on p. 2.]

The Court then recalls that in its Advisory Opinion of 14 December 1989 (in the so-called "Mazilu" case) it stated: 

"The purpose of Section 22 is . . . evident, namely, to enable the United Nations to entrust missions to persons who do not have the status of an official of the Organization, and to guarantee them 'such privileges and immunities as are necessary for the independent exercise of their functions'. . . . The essence of the matter lies not in their administrative position but in the nature of their mission." (I.C.J. Reports 1989, p. 194, para. 47.) 

In that same Advisory Opinion, it concluded that a Special Rapporteur who is appointed by the Sub-Commission on Prevention of Discrimination and Protection of Minorities and is entrusted witha research mission must be regarded as an expert on mission within the meaning of Article VI, Section 22, of the General Convention.

The Court finds that the same conclusion must be drawn with regard to Special Rapporteurs appointed by the Human Rights Commission, of which the Sub-Commission is a subsidiary organ. It observes that Special Rapporteurs of the Commission usually are entrusted not only with a research mission but also with the task of monitoring human rights violations and reporting on them. But what is decisive is that they have been entrusted with a mission by the United Nations and are therefore entitled to the privileges and immunities provided for in Article VI, Section 22, that safeguard the independent exercise of their functions. After examining Mr. Cumaraswamy's mandate, the Court finds that he must be regarded as an expert on mission within the meaning of Article VI, Section 22, as from 21 April 1994, that by virtue of this capacity the provisions of this Section were applicable to him at the time of his statements at issue, and that they continue to be applicable.

The Court finally observes that Malaysia has acknowledged that Mr. Cumaraswamy, as Special Rapporteur of the Commission, is an expert on mission and that such experts enjoy the privileges and immunities provided for under the General Convention in their relations with States parties, including those of which they are nationals or on the territory of which they reside. Malaysia and the United Nations are in full agreement on these points, as are the other States participating in the proceedings.

Applicability of Article VI, Section 22, of the General Convention in the specific circumstances of the case (paras. 47-56)

The Court then considers the question whether the immunity provided for in Section 22 (b) applies to Mr. Cumaraswamy in the specific circumstances of the case; namely, whether the words used by him in the interview, as published in the article in International Commercial Litigation (November 1995 issue), were spoken in the course of the performance of his mission, and whether he was therefore immune from legal process with respect to these words.

In the process of determining whether a particular expert on mission is entitled, in the prevailing circumstances, to the immunity provided for in Section 22 (b), the Secretary-General of the United Nations has a pivotal role to play. The Secretary-General, as the chief administrative officer of the Organization, has the authority and the responsibility to exercise the necessary protection where required. Article VI, Section 23, of the General Convention provides that "[p]rivileges and immunities are granted to experts in the interests of the United Nations and not for the personal benefit of the individuals themselves". In exercising protection of United Nations experts, the Secretary-General is therefore protecting the mission with which the expert is entrusted. In that respect, the Secretary-General has the primary responsibility and authority to protect the interests of the Organization and its agents, including experts on mission. 

The determination whether an agent of the Organization has acted in the course of the performance of his mission depends upon the facts of a particular case. In the present case, the Secretary-General, or the Legal Counsel of the United Nations on his behalf, has on numerous occasions informed the Government of Malaysia of his finding that Mr. Cumaraswamy had spoken the words quoted in the article in International Commercial Litigation in his capacity as Special Rapporteur of the Commission and that he consequently was entitled to immunity from "every kind" of legal process. The Secretary-General was reinforced in this view by the fact that it has become standard practice of Special Rapporteurs of the Commission to have contact with the media.

The Court notes that Mr. Cumaraswamy was explicitly referred to several times in the article "Malaysian Justice on Trial" in International Commercial Litigation in his capacity as United Nations Special Rapporteur on the Independence of Judges and Lawyers, and further that in itsvarious resolutions the Commission took note of the Special Rapporteur's reports and of his methods of work. In 1997, it extended his mandate for another three years. The Commission presumably would not have so acted if it had been of the opinion that Mr. Cumaraswamy had gone beyond his mandate and had given the interview to International Commercial Litigation outside the course of his functions. Thus the Secretary-General was able to find support for his findings in the Commission's position.

The Court concludes that it is not called upon in the present case to pass upon the aptness of the terms used by the Special Rapporteur or his assessment of the situation. In any event, in view of all the circumstances of this case, elements of which are set out in paragraphs 1 to 15 of the note by the Secretary-General, the Court is of the opinion that the Secretary-General correctly found that Mr. Cumaraswamy, in speaking the words quoted in the article in International Commercial Litigation, was acting in the course of the performance of his mission as Special Rapporteur of the Commission. Consequently, Article VI, Section 22 (b), of the General Convention is applicable to him in the present case and affords Mr. Cumaraswamy immunity from legal process of every kind. 

Legal obligations of Malaysia in the case (paras. 57-65)

The Court then deals with the second part of the Council's question, namely, "the legal obligations of Malaysia in this case". Rejecting Malaysia's argument that it is premature to deal with that question, the Court points out that the difference which has arisen between the United Nations and Malaysia originated in the failure of the Government of Malaysia to inform the competent Malaysian judicial authorities of the Secretary-General's finding that Mr. Cumaraswamy had spoken the words at issue in the course of the performance of his mission and was, therefore, entitled to immunity from legal process. It is as from the time of this omission that the question before the Court must be answered. 

As the Court has observed, the Secretary-General, as the chief administrative officer of the Organization, has the primary responsibility to safeguard the interests of the Organization; to that end, it is up to him to assess whether its agents acted within the scope of their functions and, where he so concludes, to protect these agents, including experts on mission, by asserting their immunity. This means that the Secretary-General has the authority and responsibility to inform the government of a member State of his finding and, where appropriate, to request it to act accordingly and, in particular, to request it to bring his finding to the knowledge of the local courts if acts of an agent have given or may give rise to court proceedings. That finding, and its documentary expression, creates a presumption of immunity which can only be set aside for the most compelling reasons and is thus to be given the greatest weight by national courts. The governmental authorities of a party to the General Convention are therefore under an obligation to convey such information to the national courts concerned, since a proper application of the Convention by them is dependent on such information. Failure to comply with this obligation, among others, could give rise to the institution of proceedings under Article VIII, Section 30, of the General Convention.

The Court concludes that the Government of Malaysia had an obligation, under Article 105 of the Charter and under the General Convention, to inform its courts of the position taken by the Secretary-General. According to a well-established rule of international law, the conduct of any organ of a State must be regarded as an act of that State. Because the Government did not transmit the Secretary-General's finding to the competent courts, and the Minister for Foreign Affairs did not refer to it in his own certificate, Malaysia did not comply with the above-mentioned obligation.

Section 22 (b) of the General Convention explicitly states that experts on mission shall be accorded immunity from legal process of every kind in respect of words spoken or written and acts done by them in the course of the performance of their mission. By necessary implication, questions of immunity are therefore preliminary issues which must be expeditiously decidedin limine litis. This is a generally-recognized principle of law, and Malaysia was under an obligation to respect it. The Malaysian courts did not rule in limine litis on the immunity of the Special Rapporteur, thereby nullifying the essence of the immunity rule contained in Section 22 (b). Moreover, costs were taxed to Mr. Cumaraswamy while the question of immunity was still unresolved. As indicated above, the conduct of an organ of a State - even an organ independent of the executive power - must be regarded as an act of that State. Consequently, Malaysia did not act in accordance with its obligations under international law.

The Court adds that the immunity from legal process to which it finds Mr. Cumaraswamy entitled entails holding Mr. Cumaraswamy financially harmless for any costs imposed upon him by the Malaysian courts, in particular taxed costs.

It further observes that, according to Article VIII, Section 30, of the General Convention, the opinion given by the Court shall be accepted as decisive by the parties to the dispute. Malaysia has acknowledged its obligations under Section 30. Since the Court holds that Mr. Cumaraswamy is an expert on mission who under Section 22 (b) is entitled to immunity from legal process, the Government of Malaysia is obligated to communicate this advisory opinion to the competent Malaysian courts, in order that Malaysia's international obligations be given effect and Mr. Cumaraswamy's immunity be respected. 

*

Finally, the Court points out that the question of immunity from legal process is distinct from the issue of compensation for any damages incurred as a result of acts performed by the United Nations or by its agents acting in their official capacity. The United Nations may be required to bear responsibility for the damage arising from such acts. However, as is clear from Article VIII, Section 29, of the General Convention, such compensation claims against the United Nations shall not be dealt with by national courts but shall be settled in accordance with the appropriate modes of settlement that the "United Nations shall make provisions for" pursuant to Section 29. The Court furthermore considers that it need hardly be said that all agents of the United Nations, in whatever official capacity they act, must take care not to exceed the scope of their functions, and should so comport themselves as to avoid claims against the United Nations.

The full text of the final paragraph (para. 67) reads as follows:

"For these reasons,

The Court

Is of the opinion:

(1) (a) By fourteen votes to one, 

That Article VI, Section 22, of the Convention on the Privileges and Immunities of the United Nations is applicable in the case of Dato' Param Cumaraswamy as Special Rapporteur of the Commission on Human Rights on the Independence of Judges and Lawyers;

 (b) By fourteen votes to one,

That Dato' Param Cumaraswamy is entitled to immunity from legal process of every kind for the words spoken by him during an interview as published in an article in the November 1995 issue of International Commercial Litigation;

 (2) (a) By thirteen votes to two, 

That the Government of Malaysia had the obligation to inform the Malaysian courts of the finding of the Secretary-General that Dato' Param Cumaraswamy was entitled to immunity from legal process;

 (b) By fourteen votes to one, 

That the Malaysian courts had the obligation to deal with the question of immunity from legal process as a preliminary issue to be expeditiously decided in limine litis;

 (3) Unanimously,

That Dato' Param Cumaraswamy shall be held financially harmless for any costs imposed upon him by the Malaysian courts, in particular taxed costs;

(4) By thirteen votes to two,

That the Government of Malaysia has the obligation to communicate this advisory opinion to the Malaysian courts, in order that Malaysia's international obligations be given effect and Dato' Param Cumaraswamy's immunity be respected. 
Tēmām: atbildība starptautiskajās tiesībās un diplomātiskās tiesības

CASE CONCERNING UNITED STATES DIPLOMATIC AND 
CONSULAR STAFF IN TEHRAN

Judgment of 24 May 1980

In its Judgment in the case concerning United States Diplomatic and Consular Staff in Tehran, the Court decided (1) that Iran has violated and is skill violating obligations owed by it to the United States; (2) that these violations engage Iran's responsibility; (3) that the Government of Iran must immediately release the United States nationals held as hostages and place the premises of the Embassy in the hands of the protecting power; (4) that no member of the United States diplomatic or consular staff may be kept in Iran to be subjected to any form of judicial proceedings or to participate in them as a witness; (5) that Iran is under an obligation to make reparation for the injury caused to the United States, and (6) that the form and amount of such reparation, failing agreement between the parties, shall be settled by the Court. (The full text of the operative paragraph is reproduced below.)

These decisions were adopted by large majorities: (1) and (2) - 13 votes to 2; (3) and (4) - unanimously; (5) - 12 votes to 3; (6) - 14 votes to 1 (the votes are recorded by name below).

*

* *

A separate opinion was appended to the Judgment by Judge Lachs, who voted against operative paragraph 5. Dissenting opinions were appended by Judge Morozov, who voted against paragraphs 1, 2, 5 and 6, and by Judge Tarazi, who voted against paragraphs 1, 2 and 5.

Procedure before the Court (paras. 1-10) 

In its Judgment, the Court recalls that on 29 November 1979 the United States of America had instituted proceedings against Iran in a case arising out of the situation at its Embassy in Tehran and Consulates at Tabriz and Shiraz, and the seizure and detention as hostages of its diplomatic and consular staff in Tehran and two more citizens of the United States. The United States having at the same time requested the indication of provisional measures, the Court, by a unanimous Order of 15 December 1979, indicated, pending final judgment, that the Embassy should immediately be given back and the hostages released (see Press Communiqué No. 80/1).

The procedure then continued in accordance with the Statute and Rules of Court. The United States filed a Memorial, and on 18, 19 and 20 March 1980 the Court held a public hearing at the close of which the United States, in its final submissions, requested it to adjudge and declare, inter alia, that the Iranian Government had violated its international legal obligations to the United States and must: ensure the immediate release of the hostages; afford the United States diplomatic and consular personnel the protection and immunities to which they were entitled (including immunity from criminal jurisdiction) and provide them with facilities to leave Iran; submit the persons responsible for the crimes committed to the competent Iranian authorities for prosecution, or extradite them to the United States; and pay the United States reparation, in a sum to be subsequently determined by the Court.

Iran took no part in the proceedings. It neither filed pleadings nor was represented at the hearing, and no submissions were therefore presented on its behalf. Its position was however defined in two letters addressed to the Court by its Minister for Foreign Affairs on 9 December 1979 and16 March 1980 respectively. In these the Minister maintained inter alia that the Court could not and should not take cognizance of the case.

The Facts (paras. 11-32) 

The Court expresses regret that Iran did not appear before it to put forward its arguments. The absence of Iran from the proceedings brought into operation Article 53 of the Statute, under which the Court is required, before finding in the Applicant's favour, to satisfy itself that the allegations of fact on which the claim is based are well founded.

In that respect the Court observes that it has had available to it, in the documents presented by the United States, a massive body of information from various sources, including numerous official statements of both Iranian and United States authorities. This information, the Court notes, is wholly concordant as to the main facts and has all been communicated to Iran without evoking any denial. The Court is accordingly satisfied that the allegations of fact on which the United States based its claim were well founded.

Admissibility (paras. 33-44) 

Under the settled jurisprudence of the Court, it is bound, in applying Article 53 of its Statute, to investigate, on its own initiative, any preliminary question of admissibility or jurisdiction that may arise.

On the subject of admissibility, the Court, after examining the considerations put forward in the two letters from Iran, finds that they do not disclose any ground for concluding that it could not or should not deal with the case. Neither does it find any incompatibility with the continuance of judicial proceedings before the Court in the establishment by the Secretary-General of the United Nations, with the agreement of both States, of a Commission given a mandate to undertake a fact-finding mission to Iran, hear Iran's grievances and facilitate the solution of the crisis between the two countries.

Jurisdiction (paras. 45-55) 

Four instruments having been cited by the United States as bases for the Court's jurisdiction to deal with its claims, the Court finds that three, namely the Optional Protocols to the two Vienna Conventions of 1961 and 1963 on, respectively, Diplomatic and Consular Relations, and the 1955 Treaty of Amity, Economic Relations, and Consular Rights between the United States and Iran, do in fact provide such foundations.

The Court, however, does not find it necessary in the present Judgment to enter into the question whether Article 13 of the fourth instrument so cited, namely the 1973 Convention on the Prevention and Punishment of Crimes against Internationally Protected Persons including Diplomatic Agents, provides a basis for the exercise of its jurisdiction with respect to the United States' claims thereunder.

MERITS: Attributability to the Iranian State of the acts complained of, and violation by Iran of certain obligations (paras. 56-94) 

The Court has also, under Article 53 of its Statute, to satisfy itself that the claims of the Applicant are well founded in law. To this end, it considers the acts complained of in order to determine how far, legally, they may be attributed to the Iranian State (as distinct from the occupiers of the Embassy) and whether they are compatible or incompatible with Iran's obligations under treaties in force or other applicable rules of international law.

(a) The events of 4 November 1979 (paras. 56-68) 

The first phase of the events underlying the Applicant's claims covers the armed attack on the United States Embassy carried out on 4 November 1979 by Muslim Student Followers of the Imam's Policy (further referred to as "the militants" in the Judgment), the overrunning of its premises, the seizure of its inmates as hostages, the appropriation of its property and archives, and the conduct of the Iranian authorities in the face of these occurrences.

The Court points out that the conduct of the militants on that occasion could be directly attributed to the Iranian State only if it were established that they were in fact acting on its behalf. The information before the Court did not suffice to establish this with due certainty. However, the Iranian State - which, as the State to which the mission was accredited, was under obligation to take appropriate steps to protect the United States Embassy - did nothing to prevent the attack, stop it before it reached its completion or oblige the militants to withdraw from the premises and release the hostages. This inaction was in contrast with the conduct of the Iranian authorities on several similar occasions at the same period, when they had taken appropriate steps. It constituted, the Court finds, a clear and serious violation of Iran's obligations to the United States under Articles 22 (2), 24, 25, 26, 27 and 29 of the 1961 Vienna Convention on Diplomatic Relations, of Articles 5 and 36 of the 1963 Vienna Convention on Consular Relations, and of Article 11 (4) of the 1955 Treaty. Further breaches of the 1963 Convention had been involved in failure to protect the Consulates at Tabriz and Shiraz.

The Court is therefore led to conclude that on 4 November 1979 the Iranian authorities were fully aware of their obligations under the conventions in force, and also of the urgent need for action on their part, that they had the means at their disposal to perform their obligations, but that they completely failed to do so.

(b) Events since 4 November 1979 (paras. 69-79) 

The second phase of the events underlying the United States' claims comprises the whole series of facts which occurred following the occupation of the Embassy by the militants. Though it was the duty of the Iranian Government to take every appropriate step to end the infringement of the inviolability of the Embassy premises and staff, and to offer reparation for the damage, it did nothing of the kind. Instead, expressions of approval were immediately heard from numerous Iranian authorities. Ayatollah Khomeini himself proclaimed the Iranian State's endorsement of both the seizure of the premises and the detention of the hostages. He described the Embassy as a "centre of espionage", declared that the hostages would (with some exceptions) remain "under arrest" until the United States had returned the former Shah and his property to Iran, and forbade all negotiation with the United States on the subject. Once organs of the Iranian State had thus given approval to the acts complained of and decided to perpetuate them as a means of pressure on the United States, those acts were transformed into acts of the Iranian State: the militants became agents of that State, which itself became internationally responsible for their acts. During the six months which ensued, the situation underwent no material change: the Court's Order of 15 December 1979 was publicly rejected by Iran, while the Ayatollah declared that the detention of the hostages would continue until the new Iranian parliament had taken a decision as to their fate.

The Iranian authorities' decision to continue the subjection of the Embassy to occupation, and of its staff to detention as hostages, gave rise to repeated and multiple breaches of Iran's treaty obligations, additional to those already committed at the time of the seizure of the Embassy (1961 Convention: Arts. 22, 24, 25, 26, 27 and 29 1963 Convention: inter alia, Art. 33; 1955 Treaty, Art. II (4)).

With regard to the Chargé d'affaires and the two other members of the United States mission who have been in the Iranian Ministry of Foreign Affairs since 4 November 1979 the Court finds that the Iranian authorities have withheld from them the protection and facilities necessary to allow them to leave the Ministry in safety. Accordingly, it appears to the Court that in their respect there have been breaches of Articles 26 and 29 of the 1961 Vienna Convention.

Taking note, furthermore, that various Iranian authorities have threatened to have some of the hostages submitted to trial before a court, or to compel them to bear witness, the Court considers that, if put into effect, that intention would constitute a breach of Article 31 of the same Convention.

(c) Possible existence of special circumstances (paras. 80-89) 

The Court considers that it should examine the question whether the conduct of the Iranian Government might be justified by the existence of special circumstances, for the Iranian Minister for Foreign Affairs had alleged in his two letters to the Court that the United States had carried out criminal activities in Iran. The Court considers that, even if these alleged activities could be considered as proven, they would not constitute a defence to the United States' claims, since diplomatic law provides the possibility of breaking off diplomatic relations, or of declaring persona non "rata members of diplomatic or consular missions who may be carrying on illicit activities. The Court concludes that the Government of Iran had recourse to coercion against the United States Embassy and its staff instead of making use of the normal means at its disposal.

(d) International responsibility (paras. 90-92) 

The Court finds that Iran, by committing successive and continuing breaches of the obligations laid upon it by the Vienna Conventions of 1961 and 1963, the 1955 Treaty, and the applicable rules of general international law, has incurred responsibility towards the United States. As a consequence, there is an obligation on the part of the Iranian State to make reparation for the injury caused to the United States. Since, however, the breaches are still continuing, the form and amount of such reparation cannot yet be determined.

At the same time the Court considers it essential to reiterate the observations it made in its Order of 15 December 1979 on the importance of the principles of international law governing diplomatic and consular relations. After stressing the particular gravity of the case, arising out of the fact that it is not any private individuals or groups that have set at naught the inviolability of an embassy, but the very government of the State to which the mission is accredited, the Court draws the attention of the entire international community to the irreparable harm that may be caused by events of the kind before the Court. Such events cannot fail to undermine a carefully constructed edifice of law the maintenance of which is vital for the security and well-being of the international community.

(e) United States operation in Iran on 24-25 April 1980 (paras. 93 and 94) 

With regard to the operation undertaken in Iran by United States military units on 24-25 April 1980, the Court says that it cannot fail to express its concern. It feels bound to observe that an operation undertaken in those circumstances, from whatever motive, is of a kind calculated to undermine respect for the judicial process in international relations. Nevertheless, the question of the legality of that operation can have no bearing on the evaluation of Iran's conduct on 4 November 1979. The findings reached by the Court are therefore not affected by that operation.

*

* *

For these reasons, the Court gives the decision reproduced in full below.

OPERATIVE PART OF JUDGMENT

THE COURT,* [Composed as follows: President Sir Humphrey Waldock; Vice-President Elias; Judges Forster, Gros, Lachs, Morozov, Nagendra Singh, Ruda, Mosler, Tarazi, Oda, Ago, El-Erian, Sette-Camara and Baxter.]

1. By thirteen votes [President Sir Humphrey Waldock; Vice-President Elias; Judges Forster, Gros, Lachs, Nagendra Singh, Ruda, Mosler, Oda, Ago, El-Erian, Sette-Camara and Baxter.] to two [Judges Morozov and Tarazi.],

Decides that the Islamic Republic of Iran, by the conduct which the Court has set out in this Judgment, has violated in several respects, and is skill violating, obligations owed by it to the United States of America under international conventions in force between the two countries, as well as under long-established rules of general international law;

2. By thirteen votes [President Sir Humphrey Waldock; Vice-President Elias; Judges Forster, Gros, Lachs, Nagendra Singh, Ruda, Mosler, Oda, Ago, El-Erian, Sette-Camara and Baxter.] to two [Judges Morozov and Tarazi.],

Decides that the violations of these obligations engage the responsibility of the Islamic Republic of Iran towards the United States of America under international law;

3. Unanimously,

Decides that the Government of the Islamic Republic of Iran must immediately take all steps to redress the situation resulting from the events of 4 November 1979 and what followed from these events, and to that end:

(a) must immediately terminate the unlawful detention of the United States Chargé d'affaires and other diplomatic and consular staff and other United States nationals now held hostage in Iran, and must immediately release each and every one and entrust them to the protecting Power (Article 45 of the 1961 Vienna Convention on Diplomatic Relations);

(b) must ensure that all the said persons have the necessary means of leaving Iranian territory, including means of transport;

(c) must immediately place in the hands of the protecting Power the premises, property, archives and documents of the United States Embassy in Tehran and of its Consulates in Iran;

4. Unanimously,

Decides that no member of the United States diplomatic or consular staff may be kept in Iran to be subjected to any form of judicial proceedings or to participate in them as a witness;

5. By twelve votes [President Sir Humphrey Waldock; Vice-President Elias; Judges Forster, Gros, Nagendra Singh, Ruda, Mosler, Oda, Ago, El-Erian, Sette-Camara and Baxter.] to three [JudgesLachs, Morozov and Tarazi.],

Decides that the Government of the Islamic Republic of ban is under an obligation to make reparation to the Government of the United States of America for the injury caused to the latter by the events of 4 November 1979 and what followed from these events;

6. By fourteen votes [President Sir Humphrey Waldock; Vice-President Elias; Judges Forster, Gros, Lachs, Nagendra Singh, Ruda, Mosler, Tarazi, Oda, Ago, El-Erian, Sette-Camara and Baxter.] to one [Judge Morozov.],

Decides that the form and amount of such reparation, failing agreement between the Parties, shall be settled by the Court, and reserves for this purpose the subsequent procedure in the case.

SUMMARY OF OPINIONS APPENDED TO THE JUDGMENT

Judge Lachs indicated that he voted against the first part of operative paragraph 5, as he found it redundant. The responsibility having been established, the whole question of reparations should have been left to the subsequent procedure, including the question of form and amount as provided by the Judgment.

The opinion stresses the importance of the Judgment for diplomatic law, and the major part of it is devoted to the question of the practical solution by diplomatic means of the dispute between the Parties. Once the legal issues have been clarified by the Judgment, the parties should take speedy action and make maximum efforts to dispel tension and mistrust, and in this a third-party initiative may be important. Judge Lachs visualizes a particular role for the Secretary-General of the United Nations in this respect and the work of a special commission or mediating body. In view of the gravity of the situation, the need for a resolution is urgent.

*

* *

In his dissenting opinion, Judge Morozov indicates that operative paragraph 1 of the Judgment is drafted in such a way that it is not limited to the question of the violation of the Vienna Conventions of 1961 and 1963, but also covers, if read with some paragraphs of the reasoning, the question of alleged violations of the 1955 Treaty of Amity, Economic Relations and Consular Rights between Iran and the United States; this treaty, he believes, does not provide the parties with an unconditional right to invoke the compulsory jurisdiction of the Court, and in the circumstances the Court has in fact no competence to consider the alleged violations.

Furthermore, Judge Morozov observes, the United States committed during the period of the judicial deliberations many unlawful actions, culminating in the military invasion of the territory of the Islamic Republic of Iran, and has therefore lost the legal right to refer to the Treaty in its relations with Iran.

Judge Morozov voted against operative paragraphs 2, 5 and 6 because he had noted that a series of actions was undertaken by the United States of America against Iran in the course of the judicial deliberations, in particular the freezing by the United States of very considerable Iranian assets, combined with the intention, clearly expressed in a statement made by the President of the United States on 7 April 1980 to make use of these assets, if need be, in accordance with decisions that would betaken in the domestic framework of the United States; that meant that the United States was acting as a "judge" in its own cause. In Judge Morozov's view, the situation, created by actions of the United States, in which the Court carried on its judicial deliberations in the case had no precedent in the whole history of the administration of international justice either before the Court or before any other international judicial institution. The United States, having caused severe damage to Iran, had lost the legal as well as the moral right to reparations from Iran, as mentioned in operative paragraphs 2, 5 and 6.

Judge Morozov also finds that some paragraphs of the reasoning part of the Judgment describe the circumstances of the case in an incorrect or one-sided way.

He considers that, without any prejudice to the exclusive competence of the Security Council, the Court, from a purely legal point of view, could have drawn attention to the undeniable fact that Article 51 of the United Nations Charter, establishing the right of self-defence to which the United States of America referred in connection with the events of 24-25 April, may be invoked only "if an armed attack occurs against a member of the United Nations", and that there is no evidence of any armed attack having occurred against the United States.

Judge Morozov also stresses that some indication should have been included in the Judgment to the effect that the Court considered that settlement of the dispute between the United States and the Islamic Republic of Iran should be reached exclusively by peaceful means.

*

* *

Judge Tarazi voted in favour of operative paragraphs 3 and 4 of the Judgment, because he considered that the seizure of the embassy, and the detention as hostages of those present in it, constituted an act in breach of the provisions of the 1961 and 1963 Vienna Conventions on Diplomatic and Consular Relations.

On the other hand, Judge Tarazi felt impelled to vote against operative paragraph 1, because he considered that only the 1961 and 1963 Vienna Conventions conferred jurisdiction on the Court in the present case.

He also voted against paragraphs 2 and 5, because, in his view, the Court, at the present stage of the proceedings and considering the concomitant circumstances, could not make any ruling as to the responsibility of the Government of the Islamic Republic of Iran.

On the other hand, Judge Tarazi voted in favour of paragraph 6, because he considered that, in the event of any reparations being owed, they should be determined and assessed by the International Court of Justice; it was not admissible for them to be the subject of proceedings in courts of domestic jurisdiction.

Tēmai: atbildība starptautiskajās tiesībās

Elettronica Sicula S.p.A. (ELSI) case

(United States of America v. Italy)

Judgment of 20 July 1989

On July 20, 1989, the International Court of Justice delivered its judgment in the case concerning Elettronica Sicula S.p.A. (ELSI) between the United States of America and Italy.

Raytheon-ELSI S.p.A. (ELSI), an Italian corporation wholly owned by the United States corporations Raytheon Company (Raytheon), which held 99.16 per cent of the shares, and its subsidiary The Machlett Laboratories (Machlett), which held the remaining 0.83 per cent, was established in Palermo, Italy, where it produced electronic components. 

ELSI had been in economic trouble since the 1960s. In 1967, representatives of ELSI and Raytheon held numerous meetings with officials of the Italian Government and of the Sicilian region in an attempt to secure governmental support for ELSI. When it became apparent that these discussions were unlikely to be successful, Raytheon prepared to close the plant. The balance sheet for the end of September 1967 showed that under Italian law and accounting principles the book value of ELSI's assets still exceeded its liabilities. However, internal accounting adjustments in accordance with Rayhteon's accounting policy showed ELSI insolvent. Raytheon therefore formally declared that it would not subscribe to any additional loans made to ELSI. It was, however, ready to financially support an orderly liquidation. The Italian authorities pressed ELSI not to close the plant and promised help. The final decision to close the plant was taken in March 1968.

On April 1, 1968, the Mayor of Palermo issued an order, effective immediately, requisitioning ELSI's plant and related assets for six months. An administrative appeal brought against the order was not decided by the Prefect of Palermo until August 22, 1969. It was then held that the Mayor had exceeded his powers and that the requisition had been unlawful. In the meantime, the plant had been occupied and production had ceased. On April 26, 1968, ELSI filed petition in bankruptcy. A trustee was appointed. In July 1969, ELSI was purchased for far less than book value by a subsidiary of the State-controlled IRI. An action for damages resulting from the requisition was dismissed by the Court of Palermo. On appeal, the Court of Appeal of Palermo granted a small portion of the claims. This decision was upheld by the Court of Cassation in 1975. In 1974, the United States transmitted a note to Italy enclosing a claim on behalf of Raytheon, based on several alleged violations of the Treaty of Friendship, Commerce and Navigation concluded between Italy and the United States (FCN Treaty).

The United States application before the International Court of Justice was filed in 1987. According to the wishes of the parties, the case was submitted to and decided by a Chamber of the Court under Article 26(2) of the Statute of the Court.

Italy entered an objection to the admissibility of the present case on the ground of an alleged failure of the two United States corporations to exhaust local remedies. The United States questioned whether the rule of the exhaustion of local remedies could apply at all, as Article XXVI of the FCN Treaty was unqualified by any reference to the local remedies rule. The United States further argued that the local remedies rule was inapplicable in so far as its claim was for a declaratory judgment of a direct injury to the United States by infringement of its rights under the FCN Treaty. The Chamber rejected these arguments. The United States also observed that Italy, until the filing of the Counter-Memorial, had at no time suggested that Raytheon should sue in the Italian courts on the basis of the Treaty, and argued that this amounted to an estoppel. The Chamber, however, found that an estoppel cannot be derived from a mere failure to mention a matter at a particular point in diplomatic exchanges.

After examining the actions taken against the requisition order, the Chamber considered that the municipal courts had been fully seized of the matter which was the substance of the Applicant's claim before the Chamber. Furthermore, since it was for Italy to show the existence of a local remedy, and since Italy had not been able to satisfy the Chamber that there clearly remained some remedy which Raytheon, independently of ELSI, ought to have pursued and exhausted, the Chamber rejected the objection of non-exhaustion of local remedies.

As to the merits, the majority found that it had not been sufficiently established that an orderly liquidation of ELSI's assets would still have been feasible at the time of the requisition. The Chamber first observed that Article III of the Treaty, the right "to control and manage corporations", had not been violated, since it had not been established that the creditors would have given the company enough time for an orderly liquidation, or that the price obtainable on a quick sale would have been sufficient. The Chamber felt that since the feasibility of an orderly liquidation had not been sufficiently established, the requisition order could not interfere with control and management in any real sense. Thus the requisition, while unlawful, was not the cause of ELSI's bankruptcy.

The Chamber also dismissed the claim that Article V, paragraphs 1 and 3, of the FCN Treaty, which were concerned with the protection and security of nationals and their property, had been violated. According to the Chamber the toleration of the occupation of the plant by the workers did not cause any material harm to ELSI. The delay in the administrative appeal was not regarded as a denial of justice, since, under the Italian Law, there had been a means of requesting a quick decision.

The judgment further found that no taking without a due process of law had occurred contrary to Article V, paragraph 2, of the Treaty. The Chamber left the question open, whether the Italian term "espropriazione" should be interpreted in a stricter sense than the English term "taking". In that respect, the Chamber found that although a requisition could be an expropriation, it was not in the present case, since ELSI was already under an obligation to file for bankruptcy.

The Chamber also concluded that the requisition order had not violated Article I of the Supplementary Agreement to the FCN Treaty, which prohibited "arbitrary or discriminatory measures". According to the Chamber arbitrariness would require more than mere unlawfulness. But since the order was "consciously made in the context of an operating system of law and of appropriate remedies of appeal", it could hardly be an arbitrary act. Finally, the Chamber stated that the right to dispose of property and interests, guaranteed by Article VII of the FCN Treaty, had not been violated, since what really deprived the United States shareholders of their right to dispose of ELSI's real property was the precarious financial state of ELSI, which ultimately led to bankruptcy and thus prevented the shareholders from disposing of the company's property.

Having thus found that the Respondent, Italy, had not violated the FCN Treaty in the manner asserted by the Applicant, it follows that the Chamber rejected the claim for reparation made by the Applicant.

INTERNATIONAL MILITARY TRIBUNAL (NUREMBERG) JUDGMENT AND SENTENCES

41 A.J.1.t. 172-76. 220-21 (1946).

Tēmām: subjekti, indivīdu tiesībsubjektība, starptautiskās krimināltiesības

JUDGEMENT

On 8 August 1945, the Government of the United Kingdom of Great Britain and Northern Ireland, the Government of the United States of America, the Provisional Government of the French Republic, and the Government of the Union of Soviet Socialist Republics entered into an Agreement establishing this Tribunal for the Trial of War Criminals whose offenses have no particular geographical location. In accordance with Article 5, the following Governments of the United Nations have expressed their adherence to the Agreement:

Greece, Denmark, Yugoslavia, the Netherlands, Czechoslovakia, Poland, Belgium, Ethiopia, Australia, Honduras, Norway, Panama, Luxembourg, Haiti, New Zealand, India. Venezuela, Uruguay, and Paraguay.


By the Charter annexed to the Agreement, the constitution, juris​diction, and functions of the Tribunal were defined.

The Tribunal was invested with power to try and punish persons who had committed Crimes against Peace, War Crimes, and Crimes against Humanity as defined in the Charter.

The Charter also provided that at the Trial of any individual member of any group or organization the Tribunal may declare (in connection with any act of which the individual may be convicted) that the group or organization of which the individual was a member was a criminal organization.

In Berlin, on 18 October 1945, in accordance with Article 14 of the Charter, an Indictment was lodged against the defendants named in the caption ***, who had been designated by the Committee of the Chief Prosecutors of the signatory Powers as major war criminals.


A copy of the Indictment in the German language was served upon each defendant in custody, at least 30 days before the Trial opened.

This Indictment charges the defendants with Crimes against Peace by the planning, preparation, initiation, and waging of wars of aggres​sion, which were also wars in violation of international treaties, agreements, and assurances; with War Crimes and with Crimes against Humanity. The defendants are also charged with participating in the formulation or execution of a common plan or conspiracy to commit all these crimes. The Tribunal was further asked by the Prosecution to declare all the named groups or organizations to be criminal within the meaning of the Charter.

***

THE CHARTER PROVISIONS


The individual defendants are indicted under Article 6 of the Charter, which is as follows:

Article 6. The Tribunal established by the Agreement referred to in Article 1 hereof for the trial and punishment of the major war criminals of the European Axis countries shall have the power to try and punish persons who, acting in the interests of the European Axis countries, whether as individuals or as members of organizations, committed any of the following crimes:

The following acts, or any of them, are crimes coming within the jurisdiction of the Tribunal for which there shall be individual respon​sibility:

(a) Crimes Against Peace: namely, planning, preparation, initia​tion or waging of a war of aggression, or a war in violation of international treaties, agreements or assurances, or participation in a common plan or conspiracy for the accomplishment of any of the foregoing:

(b) War Crimes: namely, violations of the laws or customs of war. Such violations shall include, but not be limited to, murder, ill-treat​ment or deportation to slave labor or for any other purpose of civilian population of or in occupied territory, murder or ill-treatment of prisoners of war or persons on the seas, killing of hostages, plunder of public or private property, wanton destruction of cities, towns or villages, or devastation not justified by military necessity:

(c) Crimes Against Humanity: namely, murder, extermination, enslavement, deportation, and other inhumane acts committed against any civilian population, before or during the war, or persecutions on political, racial. or religious grounds in execution of or in connection with any crime within the jurisdiction of the Tribunal, whether or not in violation of the domestic law of the country where perpetrated.

Leaders, organizers. instigators, and accomplices, participating in the formulation or execution of a common plan or conspiracy to commit any of the foregoing crimes are responsible for all acts per​formed by any persons in execution of such plan.

These provisions are binding upon the Tribunal as the law to be applied to the case.
.

It was submitted that international law is concerned with the actions of sovereign States, and provides no punishment for individuals; and further, that where the act in question is an act of State, those who carry it out are not personally responsible, but are protected by the doctrine of the sovereignty of the State. In the opinion of the Tribunal, both these submissions must be rejected. That international law im​poses duties and liabilities upon individuals as well as upon States has long been recognized. In the recent case of Ex Parte Quirin (1942 317 U.S. 1), before the Supreme Court of the United States, persons were charged during the war with landing in the United States for purposes of spying and sabotage. The late Chief Justice Stone, speaking for the Court, said:

From the very beginning of its history this Court has applied the law of war as including that part of the law of nations which prescribes for the conduct of war, the status, rights, and duties of enemy nations 
as well as enemy individuals.

He went on to give a list of cases tried by the Courts, where individual offenders were charged with offenses against the laws of nations, and particularly the laws of war. Many other authorities could be cited, but enough has been said to show that individuals can be punished for violations of international law. Crimes against international law are committed by men, not by abstract entities, and only by punishing individuals who commit such crimes can the provisions of international law be enforced.


The provisions of Article 228 of the Treaty of Versailles already referred to illustrate and enforce this view of individual responsibility.

The principle of international law, which under certain circum​stances, protects the representatives of a state, cannot be applied to acts which are condemned as criminal by international law. The authors of these acts cannot shelter themselves behind their official position in order to be freed from punishment in appropriate proceedings. Article 7 of the Charter expressly declares:

The official position of Defendants, whether as heads of State, or responsible officials in Government departments, shall not be consid​ered as freeing them from responsibility, or mitigating punishment.

On the other hand the very essence of the Charter is that individuals have international duties which transcend the national obligations of obedience imposed by the individual state. He who violates the laws of war cannot obtain immunity while acting in pursuance of the authority of the state if the state in authorizing action moves outside its compe​tence under international law.

It was also submitted on behalf of most of these defendants that in doing what they did they were acting under the orders of Hitler, and therefore cannot be held responsible for the acts committed by them in carrying out these orders. The Charter specifically provides in Article 8:

The fact that the Defendant acted pursuant to order of his Govern​ment or of a superior shall not free him from responsibility, but may be considered in mitigation of punishment. The provisions of this article are in conformity with the law of all nations. That a soldier was ordered to kill or torture in violation of the international law of war has never been recognized as a defense to such acts of brutality, though, as the Charter here provides, the order may be urged in mitigation of the punishment. The true test, which is found in varying degrees in the criminal law of most nations, is not the existence of the order, but whether moral choice was in fact possible.

TRIALS OF WAR CRIMINALS BEFORE THE NUREMBERC MILITARY TRIBUNALS UNDER CONTROL COUNCIL LAW NO. 10, 1946-1949. VOL. III (1951)

"The Justice Case" (Case 3). Opinion and Judgment

Tēmām: subjekti, indivīdu tiesībsubjektība, starptautiskās krimināltiesības

The indictment contains four counts, as follows:


(1) Conspiracy to commit war crimes and crimes against humanity.


The charge embraces the period between January 1933 and April


1945.


(2) War crimes, to wit: violations of the laws and customs of war,


alleged to have been committed between September 1939 and April


1945.

 (3) Crimes against humanity as defined by Control Council Law No. 10, alleged to have been committed between September 1939 and April 1945.

(4) Membership of certain defendants in organizations which have been declared to be criminal by the judgment of the International Military Tribunal in the case against Goering, et al.

***

In declaring that the expressed determination of the victors to punish German officials who slaughtered their own nationals is in harmony with international principles of justice, we usurp no power; we only take judicial notice of the declarations already made by the chief executives of the United States and her former Allies. The fact that C.C.Law 10 on its face is limited to the punishment of German criminals does not transform this Tribunal into a German court. The fact that the four powers are exercising supreme legislative authority in governing Germany and for the punishment of German criminals does not mean that the jurisdiction of this Tribunal rests in the slightest degree upon any German law, prerogative, or sovereignty. We sit 88 a Tribunal drawing its sole power and jurisdiction from the will and command of the Four occupying Powers. ***
*** As to the punishment of persons guilty of violating the laws and customs of war (war crimes in the narrow sense), it has always been recognized that tribunals may be established and punishment imposed by the state into whose hands the perpetrators fall. These rules of international law were recognized as paramount, and jurisdic​tion to enforce them by the injured belligerent government, whether within the territorial boundaries of the stale or in occupied territory, has been unquestioned. (Ex parte Quirin, (317 U.S. 1, 63 S.Ct. 1, 87 LEd. 3 (1942)]; In re: Yamashita, 327 U.S. 1,166 s.Ct. 340, 90 LEd. 499 (1946) ].) However, enforcement of international law has been traditionally subject to practical limitations. Within the territorial boundaries of a state having a recognized, functioning government presently in the exercise of sovereign power throughout its territory, a violator of the rules of international law could be punished only by the authority of the officials of that state. The law is universal, but such a state reserves unto itself the exclusive power within its boundaries to apply or withhold sanctions. Thus, notwithstanding the paramount authority of the substantive rules of common international law, the doctrines of national sovereignty have been preserved through the control of enforcement machinery. It must be admitted that Germans were not the only ones who were guilty of committing war crimes; other violators of international law could, no doubt, be tried and punished by the state of which they were nationals, by the offended state if it can secure jurisdiction of the person, or by an international tribunal if of competent authorized jurisdiction.

Applying these principles, it appears that the power to punish violators of international law in Germany is not solely dependent on the enactment of rules of substantive penal law applicable only in Germany. Nor is the apparent immunity from prosecution of criminals in other states based on the absence there of the rules of international law which we enforce here. Only by giving consideration to the extraordinary and temporary situation in Germany can the procedure here be harmonized with established principles of national sovereignty. In Germany an international body (the Control Council) has assumed and exercised the power to establish judicial machinery for the punish​ment of those who have violated the rules of the common international law, a power which no international authority without consent could assume or exercise within a state having a national government pres​ently in the exercise of its sovereign powers.

***

The defendants claim protection under the principle nullum crimen sine lege, though they withheld from others the benefit of that rule during the Hitler regime. Obviously the principle in question consti​tutes no limitation upon the power or right of the Tribunal to punish acts which can properly be held to have been violations of international law when committed. By way of illustration, we observe that C.C.Law 10, article Il, paragraph l(b ), "War Crimes," has by reference incorpo​rated the rules by which war crimes are to be identified. In all such cases it remains only for the Tribunal, after the manner of the common law, to determine the content of those rules under the impact of changing conditions.

Whatever view may be held as to the nature and source of our authority under C.C.Law 10 and under common international law, the ex post (acto rule. properly understood, constitutes no legal nor moral barrier to prosecution in this case.

Under written constitutions the ex post facto rule condemns stat​utes which define as criminal, acts committed before the law was passed. but the ex post facto rule cannot apply in the international field as it does under constitutional mandate in the domestic field. Even in the domestic field the prohibition of the rule does not apply to the decisions of common law courts, though the question at issue be novel. International law is not the product of statute for the simple reason that there is as yet no world authority empowered to enact statutes of universal application. International law is the product of multipartite treaties, conventions, judicial decisions and customs which have re​ceived international acceptance or acquiescence. It would be sheer absurdity to suggest that the ex post facto rule, as known to constitu​tional states, could be applied to a treaty, a custom, or a common law decision of an international tribunal, or to the international acquies​cence which follows the event. To have attempted to apply the ex post facto principle to judicial decisions of common international law would have been to strangle that law at birth. As applied in the field of international law, the principle nullum crimen sine lege received its true interpretation in the opinion of the IMT in the case versus Goering, et a1. The question arose with reference to crimes against the peace, but the opinion expressed is equally applicable to war crimes and crimes against humanity. The Tribunal said:

In the first place, it is to be observed that the maxim nullum crimen sine lege is not a limitation of sovereignty, but is in general a principle of justice. To assert that it is unjust to punish those who in defiance of treaties and assurances 'have attacked neighboring states without warning is obviously untrue, for in such circumstances the attacker must know that he is doing wrong, and so far from it being unjust to punish him, it would be unjust if his wrong were allowed to go unpunished. ***
C.C.Law 10 is not limited to the punishment of persons guilty of violating the laws and customs of war in the narrow sense; further​more, it can no longer be said that violations of the laws and customs of war are the only offenses recognized by common international law. The force of circumstance, the grim fact of worldwide interdependence, and the moral pressure of public opinion have resulted in international recognition that certain crimes against humanity committed by Nazi authority against German nationals constituted violations not alone of . statute but also of common international law. ***
As the prime illustration of a crime against humanity under C.C. Law 10, which by reason of its magnitude and its international reper​cussions has been recognized as a violation of common international law, we cite "genocide" which will shortly receive our full considera​tion. A resolution recently adopted by the General Assembly of the United Nations is in part as follows: 

"The General Assembly therefore​ – 

Affirms that genocide is a crime under international law which the civilized world condemns, and for the commission of which principals and accomplices-whether private individuals, public officials. or statesmen, and whether the crime is committed on religious, racial, political or any other grounds - are punishable; ***

The General Assembly is not an international legislature, but it is the most authoritative organ in existence for the interpretation of world opinion. Its recognition of genocide as an international crime is persuasive evidence of the fact. We approve and adopt its conclusions. Whether the crime against humanity is the product of statute or of

common international law, or, as we believe, of both, we find no injustice to persons tried for such crimes. They are chargeable with knowledge that such acts were wrong and were punishable when committed.

The defendants contend that they should not be found guilty because they acted within the authority and by the command of German laws and decrees. Concerning crimes against humanity, C.C. Law 10 provides for punishment whether or not the acts were in violation of the domestic laws of the country where perpetrated (C.C. Law 10, art. II, par l(c)) ***

The foregoing provisions constitute a sufficient, but not the entire, answer to the contention of the defendants. The argument that compli​ance with German law is a defence to the charge rests on a misconcep​tion of the basic theory which supports our entire proceedings. The Nuernberg Tribunals are not German courts. They are not enforcing German law. The charges are not based on violation by the defendants of German law. On the contary, the jurisdiction of this Tribunal rests on international authority. It enforces the law as declared by the IMT Charter and C.C.Law 10, and within the limitations on the power conferred, it enforces international law as superior in authority to any German statute or decree. It is true, as defendants contend, that German __urts' under the Third Reich were required to follow German law (i.e., the expressed will of Hitler) even when it was contrary to international law. But no such limitation can be applied to this Tribunal. Here we have the paramount substantive law, plus a Tribu​nal authorized and required to apply it notwithstanding the inconsis​tent provisions of German local law. The very easence of the prosecu​tion case is that the laws, the Hitlerian decrees and the Draconic, corrupt, and perverted Nazi judicial system themselves constituted the substance of war crimes and crimes against humanity and that partici​pation in the enactment and enforcement of them amounts to complici​ty in crime. We have pointed out that governmental participation is a material element of the crime against humanity. Only when official organs of sovereignty participated in atrocities and persecutions did those crimes assume international proportions. It can scarcely be said that governmental participation, the proof of which is necessary for conviction, can also be a defense to the charge.

Notes

1. The second of the foregoing passages is from one of the Nuremberg trials carried out under the authority of the Allied Control Council, pursuant to Law No. 10. In these trials the judicial machinery was part of the occupation administration for the American zone, the Office of Military Government (COMGUS). 

2. The General Assembly by unanimous vote, affirmed the principles of international law recognized in the Nuremberg Charter and Judgment. G.A.Res. 95 (11), (1946). Is the reasoning of the tribunals quoted above persuasive as to the criminal responsibility of individuals obeying state orders? 

3. In 1950. pursuant to a request from the General Assembly, the International Law Commission prepared a Draft Code of Offences against the Peace and Security of Mankind, offences which would be crimes under international law for which individuals would be responsible. [1950] 2 Yb. I.L.C. 253; [1951] 2 Yb.I.L.C. 43. Because the Draft Code raised problems related to the effort to define aggression, the General Assembly postponed consideration of the Draft Code until it could consider both problems together. In 1974, the Assembly adopted a definition of aggression, G.A. Res. 3314(XXIX).(l974). Article 5(2) provides: "A war of aggression is a crime against international peace. Aggression gives rise to international responsibility." In 1978. the Draft Code of Offences Against the Peace and Security of Mankind was reactivated, the General Assembly inviting comments on the 1954 draft. G.A.Res. 33/91(XXXIII), (1918). The United States has opposed reconsideration of the Draft Code as a useless exercise. It has argued that the likelihood of achieving consensus was small, a consolidated code would add nothing to existing conventions and declarations, and the 1974 definition of aggression was too imprecise to serve as the basis for a criminal indictment. 

The Draft Code was nonetheless referred back to the International Law Commission, where a new controversy over individual and state criminal responsibility arose. The 1954 code was addressed to individuals and not to states (Article 1), but the Commission questioned "whether new subjects of law, in the form of the State or certain other groups, have not emerged in the criminal area." I.L.C.Rep. 22 (1983). Although the Commission divid​ed sharply on this question, the prevailing opinion was that criminal responsibility of the State must be included in the Code. I.L.C.Rep. 23 (1983). However, after soliciting the opinions of member states, the Commission  reversed its position and stated it would limit criminal responsibility to individuals.

Arrest Warrant of 11 April 2000 
(Democratic Republic of the Congo v. Belgium)
Summary of the Judgment of 14 February 2002

Tēmām: subjekti, indivīdu tiesībsubjektība, jurisdikcija, diplomātiskās tiesības
History of the proceedings and submissions of the Parties (paras. 1-12)
The Court recalls that on 17 October 2000 the Democratic Republic of the Congo (hereinafter "the Congo") filed in the Registry of the Court an Application instituting proceedings against the Kingdom of Belgium (hereinafter "Belgium") in respect of a dispute concerning an "international arrest warrant issued on 11 April 2000 by a Belgian investigating judge . . . against the Minister for Foreign Affairs in office of the Democratic Republic of the Congo, Mr. Abdulaye Yerodia Ndombasi". 
In that Application the Congo contended that Belgium had violated the "principle that a State may not exercise its authority on the territory of another State", the "principle of sovereign equality among all Members of the United Nations, as laid down in Article 2, paragraph 1, of the Charter of the United Nations", as well as "the diplomatic immunity of the Minister for Foreign Affairs of a sovereign State, as recognized by the jurisprudence of the Court and following from Article 41, paragraph 2, of the Vienna Convention of 18 April 1961 on Diplomatic Relations". In order to found the Court’s jurisdiction the Congo invoked in the aforementioned Application the fact that "Belgium ha[d] accepted the jurisdiction of the Court and, in so far as may be required, the [aforementioned] Application signifie[d] acceptance of that jurisdiction by the Democratic Republic of the Congo".
At the oral proceedings, the following final submissions were presented by the Parties: 
On behalf of the Government of the Congo,
"In light of the facts and arguments set out during the written and oral proceedings, the Government of the Democratic Republic of the Congo requests the Court to adjudge and declare that:
1. by issuing and internationally circulating the arrest warrant of 11 April 2000 against Mr. Abdulaye Yerodia Ndombasi, Belgium committed a violation in regard to the Democratic Republic of the Congo of the rule of customary international law concerning the absolute inviolability and immunity from criminal process of incumbent foreign ministers; in so doing, it violated the principle of sovereign equality among States; 
2. a formal finding by the Court of the unlawfulness of that act constitutes an appropriate form of satisfaction, providing reparation for the consequent moral injury to the Democratic Republic of the Congo; 
3. the violations of international law underlying the issue and international circulation of the arrest warrant of 11 April 2000 preclude any State, including Belgium, from executing it; 
4. Belgium shall be required to recall and cancel the arrest warrant of 11 April 2000 and to inform the foreign authorities to whom the warrant was circulated that Belgium renounces its request for their co-operation in executing the unlawful warrant." 
On behalf of the Government of Belgium,
"For the reasons stated in the Counter-Memorial of Belgium and in its oral submissions, Belgium requests the Court, as a preliminary matter, to adjudge and declare that the Court lacks jurisdiction in this case and/or that the Application by the Democratic Republic of the Congo against Belgium is inadmissible. 
If, contrary to the submissions of Belgium with regard to the Court’s jurisdiction and the admissibility of the Application, the Court concludes that it does have jurisdiction in this case and that the Application by the Democratic Republic of the Congo is admissible, Belgium requests the Court to reject the submissions of the Democratic Republic of the Congo on the merits of the case and to dismiss the Application."
Background to the case (paras. 13-21)
On 11 April 2000 an investigating judge of the Brussels tribunal de premičre instance issued "an international arrest warrant in absentia" against Mr. Abdulaye Yerodia Ndombasi, charging him, as perpetrator or co-perpetrator, with offences constituting grave breaches of the Geneva Conventions of 1949 and of the Additional Protocols thereto, and with crimes against humanity. The arrest warrant was circulated internationally through Interpol.
At the time when the arrest warrant was issued Mr. Yerodia was the Minister for Foreign Affairs of the Congo. 
The crimes with which Mr. Yerodia was charged were punishable in Belgium under the Law of 16 June 1993 "concerning the Punishment of Grave Breaches of the International Geneva Conventions of 12 August 1949 and of Protocols I and II of 8 June 1977 Additional Thereto", as amended by the Law of 19 February 1999 "concerning the Punishment of Serious Violations of International Humanitarian Law" (hereinafter referred to as the "Belgian Law").
On 17 October 2000, the Congo instituted proceedings before the International Court of Justice, requesting the Court "to declare that the Kingdom of Belgium shall annul the international arrest warrant issued on 11 April 2000". After the proceedings were instituted, Mr. Yerodia ceased to hold office as Minister for Foreign Affairs, and subsequently ceased to hold any ministerial office.
In its Application instituting proceedings, the Congo relied on two separate legal grounds. First, it claimed that "[t]he universal jurisdiction that the Belgian State attributes to itself under Article 7 of the Law in question" constituted a "[v]iolation of the principle that a State may not exercise its authority on the territory of another State and of the principle of sovereign equality among all Members of the United Nations". Secondly, it claimed that "[t]he non-recognition, on the basis of Article 5 . . . of the Belgian Law, of the immunity of a Minister for Foreign Affairs in office" constituted a "[v]iolation of the diplomatic immunity of the Minister for Foreign Affairs of a sovereign State". However, the Congo’s Memorial and its final submissions refer only to a violation "in regard to the . . . Congo of the rule of customary international law concerning the absolute inviolability and immunity from criminal process of incumbent foreign ministers".
Objections of Belgium relating to jurisdiction, mootness and admissibility (paras. 22-44)
Belgium’s first objection (paras. 23-28)
The Court begins by considering the first objection presented by Belgium, which reads as follows: 
"That, in the light of the fact that Mr. Yerodia Ndombasi is no longer either Minister for Foreign Affairs of the [Congo] or a minister occupying any other position in the . . . Government [of the Congo], there is no longer a ‘legal dispute’ between the Parties within the meaning of this term in the Optional Clause Declarations of the Parties and that the Court accordingly lacks jurisdiction in this case."
The Court then finds that, on the date that the Congo’s Application instituting these proceedings was filed, each of the Parties was bound by a declaration of acceptance of compulsory jurisdiction, filed in accordance with Article 36, paragraph 2, of the Statute of the Court: Belgium by a declaration of 17 June 1958 and the Congo by a declaration of 8 February 1989. Those declarations contained no reservation applicable to the present case. The Court further observes that it is, moreover, not contested by the Parties that at the material time there was a legal dispute between them concerning the international lawfulness of the arrest warrant of 11 April 2000 and the consequences to be drawn if the warrant was unlawful. The Court accordingly concludes that at the time that it was seised of the case it had jurisdiction to deal with it, and that it still has such jurisdiction, and that Belgium’s first objection must therefore be rejected.
Belgium’s second objection (paras. 29-32)
The second objection presented by Belgium is the following: 
"That in the light of the fact that Mr. Yerodia Ndombasi is no longer either Minister for Foreign Affairs of the [Congo] or a minister occupying any other position in the . . . Government [of the Congo], the case is now without object and the Court should accordingly decline to proceed to judgment on the merits of the case."
The Court notes that it has already affirmed on a number of occasions that events occurring subsequent to the filing of an application may render the application without object such that the Court is not called upon to give a decision thereon. However, the Court considers that this is not such a case. It finds that the change which has occurred in the situation of Mr. Yerodia has not in fact put an end to the dispute between the Parties and has not deprived the Application of its object. The Congo argues that the arrest warrant issued by the Belgian judicial authorities against Mr. Yerodia was and remains unlawful. It asks the Court to hold that the warrant is unlawful, thus providing redress for the moral injury which the warrant allegedly caused to it. The Congo also continues to seek the cancellation of the warrant. For its part, Belgium contends that it did not act in violation of international law and it disputes the Congo’s submissions. In the view of the Court, it follows from the foregoing that the Application of the Congo is not now without object and that accordingly the case is not moot. Belgium’s second objection is accordingly rejected.
Belgium’s fourth objection (paras. 37-40)
The fourth Belgian objection reads as follows: 
"That, in the light of the new circumstances concerning Mr. Yerodia Ndombasi, the case has assumed the character of an action of diplomatic protection but one in which the individual being protected has failed to exhaust local remedies, and that the Court accordingly lacks jurisdiction in the case and/or that the application is inadmissible."
The Court notes that the Congo has never sought to invoke before it Mr. Yerodia’s personal rights. It considers that, despite the change in professional situation of Mr. Yerodia, the character of the dispute submitted to the Court by means of the Application has not changed: the dispute still concerns the lawfulness of the arrest warrant issued on 11 April 2000 against a person who was at the time Minister for Foreign Affairs of the Congo, and the question whether the rights of the Congo have or have not been violated by that warrant. The Court finds that, as the Congo is not acting in the context of protection of one of its nationals, Belgium cannot rely upon the rules relating to the exhaustion of local remedies. 
In any event, the Court recalls that an objection based on non-exhaustion of local remedies relates to the admissibility of the application. Under settled jurisprudence, the critical date for determining the admissibility of an application is the date on which it is filed. Belgium accepts that, on the date on which the Congo filed the Application instituting proceedings, the Congo had a direct legal interest in the matter, and was asserting a claim in its own name. Belgium’s fourth objection is accordingly rejected. 
Merits of the case (paras. 45-71)
As indicated above, in its Application instituting these proceedings, the Congo originally challenged the legality of the arrest warrant of 11 April 2000 on two separate grounds: on the one hand, Belgium’s claim to exercise a universal jurisdiction and, on the other, the alleged violation of the immunities of the Minister for Foreign Affairs of the Congo then in office. However, in its submissions in its Memorial, and in its final submissions at the close of the oral proceedings, the Congo invokes only the latter ground.
The Court observes that, as a matter of logic, the second ground should be addressed only once there has been a determination in respect of the first, since it is only where a State has jurisdiction under international law in relation to a particular matter that there can be any question of immunities in regard to the exercise of that jurisdiction. However, in the present case, and in view of the final form of the Congo’s submissions, the Court first addresses the question whether, assuming that it had jurisdiction under international law to issue and circulate the arrest warrant of 11 April 2000, Belgium in so doing violated the immunities of the then Minister for Foreign Affairs of the Congo.
Immunity and inviolability of an incumbent Foreign Minister in general (paras. 47-55)
The Court observes at the outset that in international law it is firmly established that, as also diplomatic and consular agents, certain holders of high-ranking office in a State, such as the Head of State, Head of Government and Minister for Foreign Affairs, enjoy immunities from jurisdiction in other States, both civil and criminal. For the purposes of the present case, it is only the immunity from criminal jurisdiction and the inviolability of an incumbent Minister for Foreign Affairs that fall for the Court to consider.
The Court notes that a certain number of treaty instruments were cited by the Parties in this regard, including the Vienna Convention on Diplomatic Relations of 18 April 1961 and the New York Convention on Special Missions of 8 December 1969. The Court finds that these conventions provide useful guidance on certain aspects of the question of immunities, but that they do not contain any provision specifically defining the immunities enjoyed by Ministers for Foreign Affairs. It is consequently on the basis of customary international law that the Court must decide the questions relating to the immunities of such Ministers raised in the present case. 
In customary international law, the immunities accorded to Ministers for Foreign Affairs are not granted for their personal benefit, but to ensure the effective performance of their functions on behalf of their respective States. In order to determine the extent of these immunities, the Court must therefore first consider the nature of the functions exercised by a Minister for Foreign Affairs. After an examination of those functions, the Court concludes that they are such that, throughout the duration of his or her office, a Minister for Foreign Affairs when abroad enjoys full immunity from criminal jurisdiction and inviolability. That immunity and that inviolability protect the individual concerned against any act of authority of another State which would hinder him or her in the performance of his or her duties.
The Court finds that in this respect no distinction can be drawn between acts performed by a Minister for Foreign Affairs in an "official" capacity and those claimed to have been performed in a "private capacity", or, for that matter, between acts performed before the person concerned assumed office as Minister for Foreign Affairs and acts committed during the period of office. Thus, if a Minister for Foreign Affairs is arrested in another State on a criminal charge, he or she is clearly thereby prevented from exercising the functions of his or her office. Furthermore, even the mere risk that, by travelling to or transiting another State, a Minister for Foreign Affairs might be exposing himself or herself to legal proceedings could deter the Minister from travelling internationally when required to do so for the purposes of the performance of his or her official functions.
The Court then addresses Belgium’s argument that immunities accorded to incumbent Ministers for Foreign Affairs can in no case protect them where they are suspected of having committed war crimes or crimes against humanity. 
The Court states that it has carefully examined State practice, including national legislation and those few decisions of national higher courts, such as the House of Lords in the United Kingdom or the French Court of Cassation, and that it has been unable to deduce from this practice that there exists under customary international law any form of exception to the rule according immunity from criminal jurisdiction and inviolability to incumbent Ministers for Foreign Affairs, where they are suspected of having committed war crimes or crimes against humanity. The Court adds that it has also examined the rules concerning the immunity or criminal responsibility of persons having an official capacity contained in the legal instruments creating international criminal tribunals, and which are specifically applicable to the latter (see Charter of the International Military Tribunal of Nuremberg, Art. 7; Charter of the International Military Tribunal of Tokyo, Art. 6; Statute of the International Criminal Tribunal for the former Yugoslavia, Art. 7, para. 2; Statute of the International Criminal Tribunal for Rwanda, Art. 6, para. 2; Statute of the International Criminal Court, Art. 27), and that it finds that these rules likewise do not enable it to conclude that any such exception exists in customary international law in regard to national courts. Finally, the Court observes that none of the decisions of the Nuremberg and Tokyo international military tribunals, or of the International Criminal Tribunal for the former Yugoslavia, cited by Belgium deal with the question of the immunities of incumbent Ministers for Foreign Affairs before national courts where they are accused of having committed war crimes or crimes against humanity. The Court accordingly notes that those decisions are in no way at variance with the findings it has reached above. The Court accordingly does not accept Belgium’s argument in this regard.
It further notes that the rules governing the jurisdiction of national courts must be carefully distinguished from those governing jurisdictional immunities: jurisdiction does not imply absence of immunity, while absence of immunity does not imply jurisdiction. Thus, although various international conventions on the prevention and punishment of certain serious crimes impose on States obligations of prosecution or extradition, thereby requiring them to extend their criminal jurisdiction, such extension of jurisdiction in no way affects immunities under customary international law, including those of Ministers for Foreign Affairs. The Court emphasizes, however, that the immunity from jurisdiction enjoyed by incumbent Ministers for Foreign Affairs does not mean that they enjoy impunity in respect of any crimes they might have committed, irrespective of their gravity. Jurisdictional immunity may well bar prosecution for a certain period or for certain offences; it cannot exonerate the person to whom it applies from all criminal responsibility. Accordingly, the immunities enjoyed under international law by an incumbent or former Minister for Foreign Affairs do not represent a bar to criminal prosecution in certain circumstances. The Court refers to circumstances where such persons are tried in their own countries, where the State which they represent or have represented decides to waive that immunity, where such persons no longer enjoy all of the immunities accorded by international law in other States after ceasing to hold the office of Minister for Foreign Affairs, and where such persons are subject to criminal proceedings before certain international criminal courts, where they have jurisdiction.
The issue and circulation of the arrest warrant of 11 April 2000 (paras. 62-71)
Given the conclusions it has reached above concerning the nature and scope of the rules governing the immunity from criminal jurisdiction enjoyed by incumbent Ministers for Foreign Affairs, the Court then considers whether in the present case the issue of the arrest warrant of 11 April 2000 and its international circulation violated those rules. The Court recalls in this regard that the Congo requests it, in its first final submission, to adjudge and declare that:
"[B]y issuing and internationally circulating the arrest warrant of 11 April 2000 against Mr. Abdulaye Yerodia Ndombasi, Belgium committed a violation in regard to the Democratic Republic of the Congo of the rule of customary international law concerning the absolute inviolability and immunity from criminal process of incumbent foreign ministers; in so doing, it violated the principle of sovereign equality among States."
After examining the terms of the arrest warrant, the Court notes that its issuance, as such, represents an act by the Belgian judicial authorities intended to enable the arrest on Belgian territory of an incumbent Minister for Foreign Affairs on charges of war crimes and crimes against humanity. The fact that the warrant is enforceable is clearly apparent from the order given in it to "all bailiffs and agents of public authority . . . to execute this arrest warrant" and from the assertion in the warrant that "the position of Minister for Foreign Affairs currently held by the accused does not entail immunity from jurisdiction and enforcement". The Court notes that the warrant did admittedly make an exception for the case of an official visit by Mr. Yerodia to Belgium, and that Mr. Yerodia never suffered arrest in Belgium. The Court considers itself bound, however, to find that, given the nature and purpose of the warrant, its mere issue violated the immunity which Mr. Yerodia enjoyed as the Congo’s incumbent Minister for Foreign Affairs. The Court accordingly concludes that the issue of the warrant constituted a violation of an obligation of Belgium towards the Congo, in that it failed to respect the immunity of that Minister and, more particularly, infringed the immunity from criminal jurisdiction and the inviolability then enjoyed by him under international law.
The Court also notes that Belgium admits that the purpose of the international circulation of the disputed arrest warrant was "to establish a legal basis for the arrest of Mr. Yerodia . . . abroad and his subsequent extradition to Belgium". The Court finds that, as in the case of the warrant’s issue, its international circulation from June 2000 by the Belgian authorities, given its nature and purpose, effectively infringed Mr. Yerodia’s immunity as the Congo’s incumbent Minister for Foreign Affairs and was furthermore liable to affect the Congo’s conduct of its international relations. The Court concludes that the circulation of the warrant, whether or not it significantly interfered with Mr. Yerodia’s diplomatic activity, constituted a violation of an obligation of Belgium towards the Congo, in that it failed to respect the immunity of the incumbent Minister for Foreign Affairs of the Congo and, more particularly, infringed the immunity from criminal jurisdiction and inviolability then enjoyed by him under international law. 
Remedies (paras. 72-77)
The Court then addresses the issue of the remedies sought by the Congo on account of Belgium’s violation of the above-mentioned rules of international law. (Cf. the second, third and fourth submissions of the Congo reproduced above). 
The Court observes that it has already concluded that the issue and circulation of the arrest warrant of 11 April 2000 by the Belgian authorities failed to respect the immunity of the incumbent Minister for Foreign Affairs of the Congo and, more particularly, infringed the immunity from criminal jurisdiction and the inviolability then enjoyed by Mr. Yerodia under international law. Those acts engaged Belgium’s international responsibility. The Court considers that the findings so reached by it constitute a form of satisfaction which will make good the moral injury complained of by the Congo. 
However, the Court goes on to observe that, as the Permanent Court of International Justice stated in its Judgment of 13 September 1928 in the case concerning the Factory at Chorzów:
"[t]he essential principle contained in the actual notion of an illegal act ¾ a principle which seems to be established by international practice and in particular by the decisions of arbitral tribunals ¾ is that reparation must, as far as possible, wipe out all the consequences of the illegal act and reestablish the situation which would, in all probability, have existed if that act had not been committed" (P.C.I.J., Series A, No. 17, p. 47).
The Court finds that, in the present case, "the situation which would, in all probability, have existed if [the illegal act] had not been committed" cannot be re-established merely by a finding by the Court that the arrest warrant was unlawful under international law. The warrant is still extant, and remains unlawful, notwithstanding the fact that Mr. Yerodia has ceased to be Minister for Foreign Affairs. The Court accordingly considers that Belgium must, by means of its own choosing, cancel the warrant in question and so inform the authorities to whom it was circulated.
The Court sees no need for any further remedy: in particular, the Court points out that it cannot, in a judgment ruling on a dispute between the Congo and Belgium, indicate what that judgment’s implications might be for third States, and the Court finds that it cannot therefore accept the Congo’s submissions on this point. 
The full text of the operative paragraph (para. 78) reads as follows: 
"For these reasons,
The Court, 
(1) (A) By fifteen votes to one,
Rejects the objections of the Kingdom of Belgium relating to jurisdiction, mootness and admissibility; 
 (B) By fifteen votes to one,
Finds that it has jurisdiction to entertain the Application filed by the Democratic Republic of the Congo on 17 October 2000;
 (C) By fifteen votes to one,
Finds that the Application of the Democratic Republic of the Congo is not without object and that accordingly the case is not moot;
 (D) By fifteen votes to one,
Finds that the Application of the Democratic Republic of the Congo is admissible;
 (2) By thirteen votes to three,
Finds that the issue against Mr. Abdulaye Yerodia Ndombasi of the arrest warrant of 11 April 2000, and its international circulation, constituted violations of a legal obligation of the Kingdom of Belgium towards the Democratic Republic of the Congo, in that they failed to respect the immunity from criminal jurisdiction and the inviolability which the incumbent Minister for Foreign Affairs of the Democratic Republic of the Congo enjoyed under international law;
(3) By ten votes to six,
Finds that the Kingdom of Belgium must, by means of its own choosing, cancel the arrest warrant of 11 April 2000 and so inform the authorities to whom that warrant was circulated.
CASE CONCERNING THE BARCELONA TRACTION, LIGHT AND POWER COMPANY, LIMITED

(BELGIUM v. SPAIN), SECOND PHASE

International Court of Justice.

[1970] I.C.J. 3;

Tēmām: atbildība

[Rejecting the claim of Belgium, the court said in part:]

28. *** The claim is presented on behalf of natural and juristic persons, alleged to be Belgian nationals and shareholders in the Barcelona Traction, Light and Power Company, Limited. The submis​sions of the Belgian Government make it clear that the object of its Application is reparation for damage allegedly caused to these persons by the conduct, said to be contrary to international law, of various organs of the Spanish State towards that company and various other companies in the same group.

***

30. The States which, the present case principally concerns are Belgium, the national State of the alleged shareholders, Spain, the State whose organs are alleged to have committed the unlawful acts complained of, and Canada, the State under whose laws Barcelona Traction was incorporated and in whose territory it has its registered office ("head office" in the terms of the by-laws of Barcelona Traction).

31. Thus the Court has to deal with a series of problems arising out of a triangular relationship involving the State whose nationals are shareholders in a company incorporated under the laws of another State, in whose territory it has its registered office; the State whose organs are alleged to have committed against the company unlawful acts prejudicial to both it and its shareholders; and the State under whose laws the company is incorporated, and in whose territory it has its registered office.

32. In these circumstances it is logical that the Court should first address itself to what was originally presented as the subject-matter of the third preliminary objection: namely the question of the right of Belgium to exercise diplomatic protection of Belgian shareholders in a company which is a juristic entity incorporated in Canada, the mea​sures complained of having been taken in relation not to any Belgian national but to the company itself.

33. When a State admits into its territory foreign investments or foreign nationals, whether natural or juristic persons, it is bound to extend to them the protection of the law and assumes obligations concerning the treatment to be afforded them. These obligations, however, are neither absolute nor unqualified. In particular, an essential distinction should be drawn between the obligations of a State towards the international community as a whole, and those arising vis- à- vis another State in the field of diplomatic protection. By their very nature the former are the concern of all States. In view of the importance of the rights involved, all States can be held to have a legal interest in their protection; they are obligations erga omnes. 

34. Such obligations derive, for example, in contemporary international law, from the outlawing of acts of aggression, and of genocide, as also from the principles and rules concerning the basic rights of the human person, including protection from slavery and racial discrimination. Some of the corresponding rights of protection have entered into the body of general international law (Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide, Advisory Opinion, I.C.J. Reports 1951, p. 23); others are conferred by international instruments of a universal or quasi-universal character . 

35. Obligations the performance of which is the subject of diplomatic protection are not of the same category. It cannot be held, when one such obligation in particular is in question, in a specific case, that all States have a legal interest in its observance. In order to bring a claim in respect of the breach of such an obligation, a State must first establish its right to do so, for the rules on the subject rest on two suppositions: 

"The first is that the defendant State has broken an obligation towards the national State in respect of its nationals. The second is that only the party to whom an international obligation is due can bring a claim in respect of its breach." (Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion, I.C.J. Reports 1949, pp. 181-182.) 

In the present case it is therefore essential to establish whether the losses allegedly suffered by Belgian shareholders in Barcelona Traction were the consequence of the violation of obligations of which they were the beneficiaries. In other words: has a right of Belgium been violated on account of its nationals having suffered infringement of their rights as shareholders in a company not of Belgian nationality? 

36. Thus it is the existence or absence of a right, belonging to Belgium and recognized as such by international law, which is decisive for the problem of Belgium's capacity.

"This right is necessarily limited to intervention [by a State] on behalf of its own nationals because, in the absence of a special agreement, it is the bond of nationality between the State and the individual which alone confers upon the State the right of diplomatic protection, and it is as a part of the function of diplomatic protection that the right to take up a claim and to ensure respect for the rules of international law must be envisaged." (Panevezys-Saldutiskis Railway, Judgment, 1939, P.C.I.J., Series A/B, No. 76, p. 16.)

It follows that the same question is determinant in respect of Spain's responsibility towards Belgium. Responsibility is the necessary corolla​ry of a right. In the absence of any treaty on the subject between the Parties, this essential issue has to be decided in the light of the general rules of diplomatic protection.

37. In seeking to determine the law applicable to this case, the Court has to bear in mind the continuous evolution of international law. Diplomatic protection deals with a very sensitive area of interna​tional relations, since the interest of a foreign State in the protection of its nationals confronts the rights of the territorial sovereign, a fact of which the general law on the subject has had to take cognizance in order to prevent abuses and friction. From its origins closely linked with international commerce, diplomatic protection has sustained a particular impact from the growth of international economic relations, and at the same time from the profound transformations which have taken place in the economic life of nations. These latter changes have given birth to municipal institutions, which have transcended frontiers and have begun to exercise considerable influence on international relations. One of these phenomena which has a particular bearing on the present case is the corporate entity.

38. In this field international law is called upon to recognize institutions of municipal law that have an important and extensive role in the international field. This does not necessarily imply drawing any analogy between its own institutions and those of municipal law, nor does it amount to making rules of international law dependent upon categories of municipal law. All it means is that international law has had to recognize the corporate entity as an institution created by States in a domain essentially within their domestic jurisdiction. This in turn requires that, whenever legal issues arise concerning the rights of States with regard to the treatment of companies and shareholders, as to which rights international law has not established its own rules, it has to refer to the relevant rules of municipal law. Consequently, in view of the relevance to the present case of the rights of the corporate entity and its shareholders under municipal law, the Court must devote attention to the nature and interrelation of those rights.

***

40. There is, however, no need to investigate the many different forms of legal entity provided for by the municipal laws of States, because the Court is concerned only with that exemplified by the company involved in the present case: Barcelona Traction-a limited liability company whose capital is represented by shares. There are, indeed, other associations, whatever the name attached to them by municipal legal systems, that do not enjoy independent corporate personality. The legal difference between the two kinds of entity is that for the limited liability company it is the overriding tie of legal personality which is determinant; for the other associations, the contin​uing autonomy of the several members.

41. Municipal law determines the legal situation not only of such limited liability companies but also of-those persons who hold shares in them. Separated from the company by numerous barriers, the share​holder cannot be identified with it. The concept and structure of the company are founded on and determined by a firm distinction between the separate entity of the company and that of the shareholder, each with a distinct set of rights. The separation of property rights as between company and shareholder is an important manifestation of this distinction. So long as the company is in existence the shareholder has no right to the corporate assets.

***

44. Notwithstanding the separate corporate personality, a wrong done to the company frequently causes prejudice to its shareholders. But the mere fact that damage is sustained by both company and shareholder does not imply that both are entitled to claim compensa​tion. Thus no legal conclusion can be drawn from the fact that the same event caused damage simultaneously affecting several natural or juristic persons. Creditors do not have any right to claim compensation from a person who, by wronging their debtor, causes them loss. In such cases, no doubt, the interests of the aggrieved are affected, but not their rights. Thus whenever a shareholder's interests are harmed by an act done to the company, it is to the latter that he must look to institute appropriate action; for although two separate entities may have suf​fered from the same wrong, it is only one entity whose rights have been infringed.

***


48. The Belgian Government claims that shareholders of Belgian nationality suffered damage in consequence of unlawful acts of the Spanish authorities and, in particular, that the Barcelona Traction shares, though they did not cease to exist, were emptied of all real economic content. It accordingly contends that the shareholders had an independent right to redress, notwithstanding the fact that the acts complained of were directed against the company as such. Thus the legal issue is reducible to the question of whether it is legitimate to identify an attack on company rights, resulting in damage to sharehold​ers, with the violation of their direct rights.

***

50. In turning now to the international legal aspects of the case, the Court must, as already indicated, start from the fact that the present case essentially involves factors derived from municipal law – ​the distinction and the community between the company and the shareholder-which the Parties, however widely their interpretations may differ, each take as the point of departure of their reasoning. If the Court were to decide the case in disregard of the relevant institu​tions of municipal law it would, without justification, invite serious legal difficulties. It would lose touch with reality, for there are no corresponding institutions of international law to which the Court could resort. Thus, the Court has, as indicated, not only to take cognizance of municipal law but also to refer to it. It is to rules generally accepted by municipal legal systems which recognize the limited company whose capital is represented by shares, and not to the municipal law of a particular State, that international law refers. * * *

51. On the international plane, the Belgian Government has advanced the proposition that it is inadmissible to deny the sharehold​ers' national State a right of diplomatic protection merely on the ground that another State possesses a corresponding right in respect of the company itself. In strict logic and law this formulation of the Belgian claim to jus standi assumes the existence of the very right that requires demonstration. In fact the Belgian Government has repeated​ly stressed that there exists no rule of international law which would deny the national State of the shareholders the right of diplomatic protection for the purpose of seeking redress pursuant to unlawful acts committed by another State against the company in which they hold shares. This, by emphasizing the absence of any express denial of the right, conversely implies the admission that there is no rule of interna​tional law which expressly confers such a right on the shareholders' national State.

52. International law may not, in some fields, provide specific rules in particular cases. In the concrete situation, the company against which allegedly unlawful acts were directed is expressly vested with a right, whereas no such right is specifically provided for the shareholder in respect of those acts. Thus the position of the company rests on a positive rule of both municipal and international law. As to the shareholder, while he has certain rights expressly provided for him by municipal law * * *, appeal can, in the circumstances of the present case, only be made to the silence of international law. Such silence scarcely admits of interpretation in favour of the shareholder.

70. In allocating corporate entities to States for purposes of diplo​matic protection, international law is based, but only to a limited extent, on an analogy with the rules governing the nationality of individuals. The traditional rule attributes the right of diplomatic protection of a corporate entity to the State under the laws of which it is incorporated and in whose territory it has its registered office. These two criteria have been confirmed by long practice and by numerous international instruments. This notwithstanding, further or different links are at times said to be required in order that a right of diplomatic protection should exist. Indeed, it has been the practice of some States to give a company incorporated under their'law diplomatic protection solely when it has its seat (siege social) or management or centre of control in their territory, or when a majority or a substantial propor​tion of the shares has been owned by nationals of the State concerned. Only then, it has been held, does there exist between the corporation and the State in question a genuine connection of the kind familiar from other branches of international law. However, in the particular field of the diplomatic protection of corporate entities, no absolute test of the "genuine connection" has found general acceptance. Such tests as have been applied are of a relative nature, and sometimes links with one State have had to be weighed against those with another. In this connection reference has been made to the Nottebohm case. In fact the Parties made frequent reference to it in the course of the proceedings. However, given both the legal and factual aspects of protection in the present case the Court is of the opinion that there can be no analogy with the issues raised or the decision given in that case.

71. In the present case it is not disputed that the company was incorporated in Canada and has its registered office in that country. The incorporation of the company under the law of Canada was an act of free choice. Not only did the founders of the company seek its incorporation under Canadian law but it has remained under that law for a period of over fifty years. It has maintained in Canada its registered office, its accounts and its share registers. Board meetings were held there for many years; it has been listed in the records of the Canadian tax authorities. Thus a close and permanent connection has been established, fortified by the passage of over half a century. This connection is in no way weakened by the fact that the company engaged from the very outset in commercial activities outside Canada, for that was its declared object. Barcelona Traction's links with Canada are thus manifold.

***

76. *** [T]he record shows that from 1948 onwards the Cana​dian Government made to the Spanish Government numerous repre​sentations which cannot be viewed otherwise than as the exercise of diplomatic protection in respect of the Barcelona Traction company. Therefore this was not a case where diplomatic protection was refused or remained in the sphere of fiction. It is also clear that over the whole period of its diplomatic activity the Canadian Government proceeded in full knowledge of the Belgian attitude and activity.

77. It is true that at a certain point the Canadian Government ceased to act on behalf of Barcelona Traction, for reasons which have not been fully revealed, though a statement made in a letter of 19 July 1955 by the Canadian Secretary of State for External Affairs suggests that it felt the matter should be settled by means of private negotia​tions. The Canadian Government has nonetheless retained its capacity to exercise diplomatic protection; no legal impediment has prevented it from doing so; no fact has arisen to render this protection impossible. It has discontinued its action of its own free will.

78. The Court would here observe that, within the limits pre​scribed by international law, a State may exercise diplomatic protection by whatever means and to whatever extent it thinks fit, for it is its own right that the State is asserting. Should the natural or legal persons on whose behalf it is acting consider that their rights are not adequate​ly protected, they have no remedy in international law. All they can do is to resort to municipal law, if means are available, with a view to furthering their cause or obtaining redress.

79. The State must be viewed as the sole judge to decide whether its protection will be granted, to what extent it is granted, and when it will cease. It retains in this respect a discretionary power the exercise of which may be determined by considerations of a political or other nature, unrelated to the particular case. Since the claim of the State is not identical with that of the individual or corporate person whose cause is espoused, the State enjoys complete freedom of action. What​ever the reasons for any change of attitude, the fact cannot in itself constitute a justification for the exercise of diplomatic protection by another government, unless there is some independent and otherwise valid ground for that.

***

81. The cessation by the Canadian Government of the diplomatic protection of Barcelona Traction cannot, then, be interpreted to mean that there is no remedy against the Spanish Government for the damage done by the allegedly unlawful acts of the Spanish authorities. It is not a hypothetical right which was vested in Canada, for there is no legal impediment preventing the Canadian Government from pro​tecting Barcelona Traction. Therefore there is no substance in the argument that for the Belgian Government to bring a claim before the Court represented the only possibility of obtaining redress for the' damage suffered by Barcelona Traction and, through it, by its share​holders.

***

83. The Canadian Government's right of protection in respect of the Barcelona Traction company remains unaffected by the present proceedings.

***

88. It follows from what has already been stated above that, where it is a question of an unlawful act committed against a company representing foreign capital, the general rule of international law authorizes the national State of the company alone to make a claim.

***

92. Since the general rule on the subject does not entitle the Belgian Government to put forward a claim in this case, the question remains to be considered whether nonetheless, as the Belgian Govern​ment has contended during the proceedings, considerations of equity do not require that it be held to possess a right of protection. It is quite true that it has been maintained, that, for reasons of equity, a State should be able, in certain cases, to take up the protection of its nationals, shareholders in a company which has been the victim of a violation of international law. Thus a theory has been developed to the effect that the State of the shareholders has a right of diplomatic protection when the State whose responsibility is invoked is the nation​al State of the company. Whatever the validity of this theory may be, it is certainly not applicable to the present case, since Spain is not the national State of Barcelona Traction.

93. On the other hand, the Court considers that, in the field of diplomatic protection as in all other fields of international law, it is necessary that the law be applied reasonably. It has been suggested that if in a given case it is not possible to apply the general rule that the right of diplomatic protection of a company belongs to its national State, considerations of equity might call for the possibility of protec​tion of the shareholders in question by their own national State. This hypothesis does not correspond to the circumstances of the present case.

94. In view, however, of the discretionary nature of diplomatic protection, considerations of equity cannot require more than the possibility for some protector State to intervene, whether it be the national State of the company, by virtue of the general rule mentioned above, or, in a secondary capacity, the national State of the sharehold​ers who claim protection. In this connection, account should also be taken of the practical effects of deducing from considerations of equity any broader right of protection for the national State of the sharehold​ers. It must first of all be observed that it would be difficult on an equitable basis to make distinctions according to any quantitative test: it would seem that the owner of 1 per cent. and the owner of 90 per cent. of the share-capital should have the same possibility of enjoying the benefit of diplomatic protection. The protector State may, of course, be disinclined to take up the case of the single small sharehold​er, but it could scarcely be denied the right to do so in the name of equitable considerations. In that field, protection by the national State of the shareholders can hardly be graduated according to the absolute or relative size of the shareholding involved.

95. The Belgian Government, it is true, has also contended that as high a proportion as 88 per cent. of the shares in Barcelona Traction belonged to natural or juristic persons of Belgian nationality, and it has used this as an argument for the purpose not only of determining the amount of the damages which it claims, but also of establishing its right of action on behalf of the Belgian shareholders. Nevertheless, this does not alter the Belgian Government's position, as expounded in the course of the proceedings, which implies, in the last analysis, that it might be sufficient for one single share to belong to a national of a given State for the latter to be entitled to exercise its diplomatic protection.

96. The Court considers that the adoption of the theory of diplo​matic protection of shareholders as such, by opening the door to competing diplomatic claims, could create an atmosphere of confusion and insecurity in international economic relations. The danger would be all the greater inasmuch as the shares of companies whose activity is international are widely scattered and frequently change hands. It might perhaps be claimed that, if the right of protection belonging to the national States of the shareholders were considered as only second​ary to that of the national State of the company, there would be less danger of difficulties of the kind contemplated. However, the Court must state that the essence of a secondary right is that it only comes into existence at the time when the original right ceases to exist. As the right of protection vested in the national State of the company cannot be regarded as extinguished because it is not exercised, it is not possible to accept the proposition that in case of its non-exercise the national States of the shareholders have a right of protection secondary to that of the national State of the company. Furthermore, study of factual situations in which this theory might possibly be applied gives rise to the following observations.

97. The situations in which foreign shareholders in a company wish to have recourse to diplomatic protection by. their own national State may vary. It may happen that the national State of the company simply refuses to grant it its diplomatic protection, or that it begins to exercise it (as in the present case) but does not pursue its action to the end. It may also happen that the national State of the company and the State which has committed a violation of international law with regard to the company arrive at a settlement of the matter, by agreeing on compensation for the company, but that the foreign shareholders find the compensation insufficient. Now, as a matter of principle, it would be difficult to draw a distinction between these three cases so far as the protection of foreign shareholders by their national State is concerned, since in each case they may have suffered real damage. Furthermore, the national State of the company is perfectly free to decide how far it is appropriate for it to protect the company, and is not bound to make public the reasons for its decision. To reconcile this discretionary power of the company's national State with a right of protection falling to the shareholders' national State would be particu​larly difficult when the former State has concluded, with the State which has contravened international law with regard to the company, an agreement granting the company compensation which the foreign shareholders find inadequate. If, after such a settlement, the national State of the foreign shareholders could in its turn put forward a claim based on the same facts, this would be likely to introduce into the negotiation of this kind of agreement a lack of security which would be contrary to the stability which it is the object of international law to establish in international relations.

98. It is quite true *** that international law recognizes parallel rights of protection in the case of a person in the service of an international organization. Nor is the possibility excluded of concur​rent claims being made on behalf of persons having dual nationality, although in that case lack of a genuine link with one of the two States may be set up against the exercise by that State of the right of protection. It must be observed, however, that in these two types of situations the number of possible protectors is necessarily very small, and their identity normally not difficult to determine. In this respect such cases of dual protection are markedly different from the claims to which recognition of a general right of protection of foreign sharehold​ers by their various national States might give rise.

99. It should also, be observed that the promoters of a company whose operations will be international must take into account the fact that States have, with regard to their nationals, a discretionary power to grant diplomatic protection or to refuse it. When establishing a company in a foreign country, its promoters are normally impelled by particular considerations; it is often a question of tax or other advan​tages offered by the host State. It does not seem to be in any way inequitable that the advantages thus obtained should be balanced by the risks arising from the fact that the protection of the company and hence of its shareholders is thus entrusted to a State other than the national State of the shareholders.

100. In the present case, it is clear from what has been said above that Barcelona Traction was never reduced to a position of impotence such that it could not have approached its national State, Canada, to ask for its diplomatic protection, and that, as far as appeared to the Court, there was nothing to prevent Canada from continuing to grant its diplomatic protection to Barcelona Traction if it had considered that it should do so.

101. For the above reasons, the Court is not of the opinion that, in the particular circumstances of the present case, jus standi is conferred on the Belgian Government by considerations of equity.

***

103. Accordingly,

THE COURT rejects the Belgian Government’s claim by fifteen votes to one, twelve of the majority being based on the reasons set out in the present Judgment.




	          D. By thirteen votes to two,
          All States are under an obligation not to recognize the illegal situation resulting from the construction of the wall and not to render aid or assistance in maintaining the situation created by such construction;  all States parties to the Fourth Geneva Convention relative to the Protection of Civilian Persons in Time of War of 12 August 1949 have in addition the obligation, while respecting the United Nations Charter and international law, to ensure compliance by Israel with international humanitarian law as embodied in that Convention;

          E. By fourteen votes to one,

          The United Nations, and especially the General Assembly and the Security Council, should consider what further action is required to bring to an end the illegal situation resulting from the construction of the wall and the associated régime, taking due account of the present Advisory Opinion.


Case concerning Gabcíkovo-Nagymaros Project (Hungary/Slovakia)
Tēmām: starptautisko līgumu tiesības

Summary of the Judgment of 25 September 1997

Review of the proceedings and statement of claims (paras. 1-14) 

The Court begins by recalling that proceedings had been instituted on 2 July 1993 by a joint notification, by Hungary and Slovakia, of a Special Agreement, signed at Brussels on 7 April 1993. After setting out the text of the Agreement, the Court recites the successive stages of the proceedings, referring, among other things, to its visit, on the invitation of the parties, to the area, from 1 to 4 April 1997. It further sets out the submissions of the Parties. 

History of the dispute (paras. 15-25) 

The Court recalls that the present case arose out of the signature, on 16 September 1977, by the Hungarian People's Republic and the Czechoslovak People's Republic, of a treaty "concerning the construction and operation of the Gabcíkovo-Nagymaros System of Locks" (hereinafter called the "1977 Treaty"). The names of the two contracting States have varied over the years; they are referred to as Hungary and Czechoslovakia. The 1977 Treaty entered into force on 30 June 1978. It provides for the construction and operation of a System of Locks by the parties as a "joint investment". According to its Preamble, the system was designed to attain "the broad utilization of the natural resources of the Bratislava-Budapest section of the Danube river for the development of water resources, energy, transport, agriculture and other sectors of the national economy of the Contracting Parties". The joint investment was thus essentially aimed at the production of hydroelectricity, the improvement of navigation on the relevant section of the Danube and the protection of the areas along the banks against flooding. At the same time, by the terms of the Treaty, the contracting parties undertook to ensure that the quality of water in the Danube was not impaired as a result of the Project, and that compliance with the obligations for the protection of nature arising in connection with the construction and operation of the System of Locks would be observed. 

The sector of the Danube river with which this case is concerned is a stretch of approximately 200 kilometres, between Bratislava in Slovakia and Budapest in Hungary. Below Bratislava, the river gradient decreases markedly, creating an alluvial plain of gravel and sand sediment. The boundary between the two States is constituted, in the major part of that region, by the main channel of the river. Cunovo and, further downstream, Gabcíkovo, are situated in this sector of the river on Slovak territory, Cunovo on the right bank and Gabcíkovo on the left. Further downstream, after the confluence of the various branches, the river enters Hungarian territory. Nagymaros lies in a narrow valley at a bend in the Danube just before it turns south, enclosing the large river island of Szentendre before reaching Budapest (see sketch-map No. 1 (85 Kb) ). 

The 1977 Treaty describes the principal works to be constructed in pursuance of the Project. It provided for the building of two series of locks, one at Gabcíkovo (in Czechoslovak territory) and the other at Nagymaros (in Hungarian territory), to constitute "a single and indivisible operational system of works" (see sketch-map No. 2, (85 Kb) ). The Treaty further provided that the technical specifications concerning the system would be included in the "Joint Contractual Plan" which was to be drawn up in accordance with the Agreement signed by the two Governments for this purpose on 6 May 1976. It also provided for the construction, financing and management of the works on a joint basis in which the Parties participated in equal measure. 

The Joint Contractual Plan, set forth, on a large number of points, both the objectives of the system and the characteristics of the works. It also contained "Preliminary Operating and Maintenance Rules", Article 23 of which specified that "The final operating rules [should] be approved within a year of the setting into operation of the system." 

The Court observes that the Project was thus to have taken the form of an integrated joint project with the two contracting parties on an equal footing in respect of the financing, construction and operation of the works. Its single and indivisible nature was to have been realized through the Joint Contractual Plan which complemented the Treaty. In particular, Hungary would have had control of the sluices at Dunakiliti and the works at Nagymaros, whereas Czechoslovakia would have had control of the works at Gabcíkovo. 

*

The schedule of work had for its part been fixed in an Agreement on mutual assistance signed by the two parties on 16 September 1977, at the same time as the Treaty itself. The Agreement made some adjustments to the allocation of the works between the parties as laid down by the Treaty. Work on the Project started in 1978. On Hungary's initiative, the two parties first agreed, by two Protocols signed on 10 October 1983 to slow the work down and to postpone putting into operation the power plants, and then, by a Protocol signed on 6 February 1989 to accelerate the Project. 

As a result of intense criticism which the Project had generated in Hungary, the Hungarian Government decided on 13 May 1989 to suspend the works at Nagymaros pending the completion of various studies which the competent authorities were to finish before 31 July 1989. On 21 July 1989, the Hungarian Government extended the suspension of the works at Nagymaros until 31 October 1989, and, in addition, suspended the works at Dunakiliti until the same date. Lastly, on 27 October 1989, Hungary decided to abandon the works at Nagymaros and to maintain the status quo at Dunakiliti. 

During this period, negotiations took place between the parties. Czechoslovakia also started investigating alternative solutions. One of them, an alternative solution subsequently known as "Variant C", entailed a unilateral diversion of the Danube by Czechoslovakia on its territory some 10 kilometres upstream of Dunakiliti (see sketch-map No. 3, (90 Kb) ). In its final stage, Variant C included the construction at Cunovo of an overflow dam and a levee linking that dam to the south bank of the bypass canal. Provision was made for ancillary works. 

On 23 July 1991, the Slovak Government decided "to begin, in September 1991, construction to put the Gabcíkovo Project into operation by the provisional solution". Work on Variant C began in November 1991. Discussions continued between the two parties but to no avail, and, on 19 May 1992, the Hungarian Government transmitted to the Czechoslovak Government a Note Verbale terminating the 1977 Treaty with effect from 25 May 1992. On 15 October 1992, Czechoslovakia began work to enable the Danube to be closed and, starting on 23 October, proceeded to the damming of the river. 

The Court finally takes note of the fact that on 1 January 1993 Slovakia became an independent State; that in the Special Agreement thereafter concluded between Hungary and Slovakia the Parties agreed to establish and implement a temporary water management régime for the Danube; and that finally they concluded an Agreement in respect of it on 19 April 1995, which would come to an end 14 days after the Judgment of the Court. The Court also observes that not only the 1977 Treaty, but also the "related instruments" are covered in the preamble to the Special Agreement and that the Parties, when concentrating their reasoning on the 1977 Treaty, appear to have extended their arguments to the "related instruments". 

Suspension and abandonment by Hungary, in 1989, of works on the Project (paras. 27-59) 

In terms of Article 2, paragraph 1 (a), of the Special Agreement, the Court is requested to decide first 

"whether the Republic of Hungary was entitled to suspend and subsequently abandon, in 1989, the works on the Nagymaros Project and on the part of the Gabcíkovo Project for which the Treaty attributed responsibility to the Republic of Hungary". 

The Court observes that it has no need to dwell upon the question of the applicability or non-applicability in the present case of the Vienna Convention of 1969 on the Law of Treaties, as argued by the Parties. It needs only to be mindful of the fact that it has several times had occasion to hold that some of the rules laid down in that Convention might be considered as a codification of existing customary law. The Court takes the view that in many respects this applies to the provisions of the Vienna Convention concerning the termination and the suspension of the operation of treaties, set forth in Articles 60 to 62. Neither has the Court lost sight of the fact that the Vienna Convention is in any event applicable to the Protocol of 6 February 1989 whereby Hungary and Czechoslovakia agreed to accelerate completion of the works relating to the Gabcíkovo-Nagymaros Project. 

Nor does the Court need to dwell upon the question of the relationship between the law of treaties and the law of State responsibility, to which the Parties devoted lengthy arguments, as those two branches of international law obviously have a scope that is distinct. A determination of whether a convention is or is not in force, and whether it has or has not been properly suspended or denounced, is to be made pursuant to the law of treaties. On the other hand, an evaluation of the extent to which the suspension or denunciation of a convention, seen as incompatible with the law of treaties, involves the responsibility of the State which proceeded to it, is to be made under the law of State responsibility. 

The Court cannot accept Hungary's argument to the effect that, in 1989, in suspending and subsequently abandoning the works for which it was still responsible at Nagymaros and at Dunakiliti, it did not suspend the application of the 1977 Treaty itself or then reject that Treaty. The conduct of Hungary at that time can only be interpreted as an expression of its unwillingness to comply with at least some of the provisions of the Treaty and the Protocol of 6 February 1989, as specified in the Joint Contractual Plan. The effect of Hungary's conduct was to render impossible the accomplishment of the system of works that the Treaty expressly described as "single and indivisible". 

The Court then considers the question of whether there was, in 1989, a state of necessity which would have permitted Hungary, without incurring international responsibility, to suspend and abandon works that it was committed to perform in accordance with the 1977 Treaty and related instruments. 

The Court observes, first of all, that the state of necessity is a ground recognized by customary international law for precluding the wrongfulness of an act not in conformity with an international obligation. It considers moreover that such ground for precluding wrongfulness can only be accepted on an exceptional basis. The following basic conditions set forth in Article 33 of the Draft Article on the International Responsibility of States by the International Law Commission are relevant in the present case: it must have been occasioned by an "essential interest" of the State which is the author of the act conflicting with one of its international obligations; that interest must have been threatened by a "grave and imminent peril"; the act being challenged must have been the "only means" of safeguarding that interest; that act must not have "seriously impair[ed] an essential interest" of the State towards which the obligation existed; and the State which is the author of that act must not have "contributed to the occurrence of the state of necessity". Those conditions reflect customary international law. 

The Court has no difficulty in acknowledging that the concerns expressed by Hungary for its natural environment in the region affected by the Gabcíkovo-Nagymaros Project related to an "essential interest" of that State. 

It is of the view, however, that, with respect to both Nagymaros and Gabcíkovo, the perils invoked by Hungary, without prejudging their possible gravity, were not sufficiently established in 1989, nor were they "imminent"; and that Hungary had available to it at that time means of responding to these perceived perils other than the suspension and abandonment of works with which it had been entrusted. What is more, negotiations were under way which might have led to a review of the Project and the extension of some of its time-limits, without there being need to abandon it. 

The Court further notes that Hungary when it decided to conclude the 1977 Treaty, was presumably aware of the situation as then known; and that the need to ensure the protection of the environment had not escaped the parties. Neither can it fail to note the positions taken by Hungary after the entry into force of the 1977 Treaty. Slowly, speeded up. The Court infers that, in the present case, even if it had been established that there was, in 1989, a state of necessity linked to the performance of the 1977 Treaty, Hungary would not have been permitted to rely upon that state of necessity in order to justify its failure to comply with its treaty obligations, as it had helped, by act or omission to bring it about. 

In the light of the conclusions reached above, the Court finds that Hungary was not entitled to suspend and subsequently abandon, in 1989, the works on the Nagymaros Project and on the part of the Gabcíkovo Project for which the 1977 Treaty and related instruments attributed responsibility to it. 

Czechoslovakia's proceeding, in November 1991, to "Variant C" and putting into operation, from October 1992, this Variant (paras. 60-88) 

By the terms of Article 2, paragraph 1 (b), of the Special Agreement, the Court is asked in the second place to decide 

"(b)whether the Czech and Slovak Federal Republic was entitled to proceed, in November 1991, to the 'provisional solution' and to put into operation from October 1992 this system". 

Czechoslovakia had maintained that proceeding to Variant C and putting it into operation did not constitute internationally wrongful acts; Slovakia adopted this argument. During the proceedings before the Court Slovakia contended that Hungary's decision to suspend and subsequently abandon the construction of works at Dunakiliti had made it impossible for Czechoslovakia to carry out the works as initially contemplated by the 1977 Treaty and that the latter was therefore entitled to proceed with a solution which was as close to the original Project as possible. Slovakia invoked what it described as a "principle of approximate application" to justify the construction and operation of Variant C. It explained that this was the only possibility remaining to it "of fulfilling not only the purposes of the 1977 Treaty, but the continuing obligation to implement it in good faith". 

The Court observes that it is not necessary to determine whether there is a principle of international law or a general principle of law of "approximate application" because, even if such a principle existed, it could by definition only be employed within the limits of the treaty in question. In the view of the Court, Variant C does not meet that cardinal condition with regard to the 1977 Treaty. 

As the Court has already observed, the basic characteristic of the 1977 Treaty is, according to Article 1, to provide for the construction of the Gabcíkovo-Nagymaros System of Locks as a joint investment constituting a single and indivisible operational system of works. This element is equally reflected in Articles 8 and 10 of the Treaty providing for joint ownership of the most important works of the Gabcíkovo-Nagymaros project and for the operation of this joint property as a co-ordinated single unit. By definition all this could not be carried out by unilateral action. In spite of having a certain external physical similarity with the original Project, Variant C thus differed sharply from it in its legal characteristics. The Court accordingly concludes that Czechoslovakia, in putting Variant C into operation, was not applying the 1977 Treaty but, on the contrary, violated certain of its express provisions, and, in so doing, committed an internationally wrongful act. 

The Court notes that between November 1991 and October 1992, Czechoslovakia confined itself to the execution, on its own territory, of the works which were necessary for the implementation of Variant C, but which could have been abandoned if an agreement had been reached between the parties and did not therefore predetermine the final decision to be taken. For as long as the Danube had not been unilaterally dammed, Variant C had not in fact been applied. Such a situation is not unusual in international law or, for that matter, in domestic law. A wrongful act or offence is frequently preceded by preparatory actions which are not to be confused with the act or offence itself. It is as well to distinguish between the actual commission of a wrongful act (whether instantaneous or continuous) and the conduct prior to that act which is of a preparatory character and which "does not qualify as a wrongful act". 

Slovakia also maintained that it was acting under a duty to mitigate damages when it carried out Variant C. It stated that "It is a general principle of international law that a party injured by the non-performance of another contract party must seek to mitigate the damage he has sustained." But the Court observes that, while this principle might thus provide a basis for the calculation of damages, it could not, on the other hand, justify an otherwise wrongful act. The Court further considers that the diversion of the Danube carried out by Czechoslovakia was not a lawful countermeasure because it was not proportionate. 

In the light of the conclusions reached above, the Court finds that Czechoslovakia was entitled to proceed, in November 1991, to Variant C in so far as it then confined itself to undertaking works which did not predetermine the final decision to be taken by it. On the other hand, Czechoslovakia was not entitled to put that Variant into operation from October 1992. 

Notification by Hungary, on 19 May 1992, of the termination of the 1977 Treaty and related instruments (paras. 89-115) 

By the terms of Article 2, paragraph 1 (c), of the Special Agreement, the Court is asked, thirdly, to determine 

"what are the legal effects of the notification, on 19 May 1992, of the termination of the Treaty by the Republic of Hungary". 

During the proceedings, Hungary presented five arguments in support of the lawfulness, and thus the effectiveness, of its notification of termination. These were the existence of a state of necessity; the impossibility of performance of the Treaty; the occurrence of a fundamental change of circumstances; the material breach of the Treaty by Czechoslovakia; and, finally, the development of new norms of international environmental law. Slovakia contested each of these grounds. 

— State of necessity 

The Court observes that, even if a state of necessity is found to exist, it is not a ground for the termination of a treaty. It may only be invoked to exonerate from its responsibility a State which has failed to implement a treaty. 

— Impossibility of performance 

The Court finds that it is not necessary to determine whether the term "object" in Article 61 of the Vienna Convention of 1969 on the Law of Treaties (which speaks of "permanent disappearance or destruction of an object indispensable for the execution of the treaty" as a ground for terminating or withdrawing from it) can also be understood to embrace a legal régime as in any event, even if that were the case, it would have to conclude that in this instance that régime had not definitively ceased to exist. The 1977 Treaty — and in particular its Articles 15, 19 and 20 — actually made available to the parties the necessary means to proceed at any time, by negotiation, to the required readjustments between economic imperatives and ecological imperatives. 

— Fundamental change of circumstances 

In the Court's view, the prevalent political conditions were not so closely linked to the object and purpose of the Treaty that they constituted an essential basis of the consent of the parties and, in changing, radically altered the extent of the obligations still to be performed. The same holds good for the economic system in force at the time of the conclusion of the 1977 Treaty. Nor does the Court consider that new developments in the state of environmental knowledge and of environmental law can be said to have been completely unforeseen. What is more, the formulation of Articles 15, 19 and 20 is designed to accommodate change. The changed circumstances advanced by Hungary are thus, in the Court's view, not of such a nature, either individually or collectively, that their effect would radically transform the extent of the obligations still to be performed in order to accomplish the Project. 

— Material breach of the Treaty 

Hungary's main argument for invoking a material breach of the Treaty was the construction and putting into operation of Variant C. The Court pointed out that it had already found that Czechoslovakia violated the Treaty only when it diverted the waters of the Danube into the bypass canal in October 1992. In constructing the works which would lead to the putting into operation of Variant C, Czechoslovakia did not act unlawfully. In the Court's view, therefore, the notification of termination by Hungary on 19 May 1992 was premature. No breach of the Treaty by Czechoslovakia had yet taken place and consequently Hungary was not entitled to invoke any such breach of the Treaty as a ground for terminating it when it did. 

— Development of new norms of international environmental law 

The Court notes that neither of the Parties contended that new peremptory norms of environmental law had emerged since the conclusion of the 1977 Treaty; and the Court will consequently not be required to examine the scope of Article 64 of the Vienna Convention on the Law of Treaties (which treats of the voidance and termination of a treaty because of the emergence of a new peremptory norm of general international law (jus cogens)). On the other hand, the Court wishes to point out that newly developed norms of environmental law are relevant for the implementation of the Treaty and that the parties could, by agreement, incorporate them through the application of Articles 15, 19 and 20 of the Treaty. These articles do not contain specific obligations of performance but require the parties, in carrying out their obligations to ensure that the quality of water in the Danube is not impaired and that nature is protected, to take new environmental norms into consideration when agreeing upon the means to be specified in the Joint Contractual Plan. By inserting these evolving provisions in the Treaty, the parties recognized the potential necessity to adapt the Project. Consequently, the Treaty is not static, and is open to adapt to emerging norms of international law. By means of Articles 15 and 19, new environmental norms can be incorporated in the Joint Contractual Plan. The awareness of the vulnerability of the environment and the recognition that environmental risks have to be assessed on a continuous basis have become much stronger in the years since the Treaty's conclusion. These new concerns have enhanced the relevance of Articles 15, 19 and 20. The Court recognizes that both Parties agree on the need to take environmental concerns seriously and to take the required precautionary measures, but they fundamentally disagree on the consequences this has for the joint Project. In such a case, third-party involvement may be helpful and instrumental in finding a solution, provided each of the Parties is flexible in its position. 

Finally, the Court is of the view that although it has found that both Hungary and Czechoslovakia failed to comply with their obligations under the 1977 Treaty, this reciprocal wrongful conduct did not bring the Treaty to an end nor justify its termination. 

In the light of the conclusions it has reached above, the Court finds that the notification of termination by Hungary of 19 May 1992 did not have the legal effect of terminating the 1977 Treaty and related instruments. 

Dissolution of Czechoslovakia (paras. 117-124) 

The Court then turns to the question whether Slovakia became a party to the 1977 Treaty as successor to Czechoslovakia. As an alternative argument, Hungary contended that, even if the Treaty survived the notification of termination, in any event it ceased to be in force as a treaty on 31 December 1992, as a result of the "disappearance of one of the parties" On that date Czechoslovakia ceased to exist as a legal entity, and on 1 January 1993 the Czech Republic and the Slovak Republic came into existence. 

The Court does not find it necessary for the purposes of the present case to enter into a discussion of whether or not Article 34 of the 1978 Vienna Convention on Succession of States in respect of treaties (in which a rule of automatic succession to all treaties is provided for) reflects the state of customary international law. More relevant to its present analysis is the particular nature and character of the 1977 Treaty. An examination of this Treaty confirms that, aside from its undoubted nature as a joint investment, its major elements were the proposed construction and joint operation of a large, integrated and indivisible complex of structures and installations on specific parts of the respective territories of Hungary and Czechoslovakia along the Danube. The Treaty also established the navigational régime for an important sector of an international waterway, in particular the relocation of the main international shipping lane to the bypass canal. In so doing, it inescapably created a situation in which the interests of other users of the Danube were affected. Furthermore, the interests of third States were expressly acknowledged in Article 18, whereby the parties undertook to ensure "uninterrupted and safe navigation on the international fairway" in accordance with their obligations under the Convention of 18 August 1948 concerning the Régime of Navigation on the Danube. 

The Court then refers to Article 12 of the 1978 Vienna Convention on Succession of States in respect of Treaties, which reflects the principle that treaties of a territorial character have been regarded both in traditional doctrine and in modern opinion as unaffected by a succession of States. The Court considers that Article 12 reflects a rule of customary international law; and notes that neither of the Parties disputed this. It concludes that the content of the 1977 Treaty indicates that it must be regarded as establishing a territorial régime within the meaning of Article 12 of 1978 Vienna Convention. It created rights and obligations "attaching to" the parts of the Danube to which it relates; thus the Treaty itself could not be affected by a succession of States. The Court therefore concludes that the 1977 Treaty became binding upon Slovakia on 1 January 1993. 

Legal consequences of the Judgment (paras. 125-154) 

The Court observes that the part of its Judgment which answers the questions in Article 2, paragraph 1, of the Special Agreement has a declaratory character. It deals with the past conduct of the Parties and determines the lawfulness or unlawfulness of that conduct between 1989 and 1992 as well as its effects on the existence of the Treaty. Now the Court has, on the basis of the foregoing findings, to determine what the future conduct of the Parties should be. This part of the Judgment is prescriptive rather than declaratory because it determines what the rights and obligations of the Parties are. The Parties will have to seek agreement on the modalities of the execution of the Judgment in the light of this determination, as they agreed to do in Article 5 of the Special Agreement. 

In this regard it is of cardinal importance that the Court has found that the 1977 Treaty is still in force and consequently governs the relationship between the Parties. That relationship is also determined by the rules of other relevant conventions to which the two States are party, by the rules of general international law and, in this particular case, by the rules of State responsibility; but it is governed, above all, by the applicable rules of the 1977 Treaty as a lex specialis. The Court observes that it cannot, however, disregard the fact that the Treaty has not been fully implemented by either party for years, and indeed that their acts of commission and omission have contributed to creating the factual situation that now exists. Nor can it overlook that factual situation — or the practical possibilities and impossibilities to which it gives rise — when deciding on the legal requirements for the future conduct of the Parties. What is essential, therefore, is that the factual situation as it has developed since 1989 shall be placed within the context of the preserved and developing treaty relationship, in order to achieve its object and purpose in so far as that is feasible. For it is only then that the irregular state of affairs which exists as the result of the failure of both Parties to comply with their treaty obligations can be remedied. 

The Court points out that the 1977 Treaty is not only a joint investment project for the production of energy, but it was designed to serve other objectives as well: the improvement of the navigability of the Danube, flood control and regulation of ice-discharge, and the protection of the natural environment. In order to achieve these objectives the parties accepted obligations of conduct, obligations of performance, and obligations of result. The Court is of the opinion that the Parties are under a legal obligation, during the negotiations to be held by virtue of Article 5 of the Special Agreement, to consider, within the context of the 1977 Treaty, in what way the multiple objectives of the Treaty can best be served, keeping in mind that all of them should be fulfilled. 

It is clear that the Project's impact upon, and its implications for, the environment are of necessity a key issue. In order to evaluate the environmental risks, current standards must be taken into consideration. This is not only allowed by the wording of Articles 15 and 19, but even prescribed, to the extent that these articles impose a continuing — and thus necessarily evolving — obligation on the parties to maintain the quality of the water of the Danube and to protect nature. The Court is mindful that, in the field of environmental protection, vigilance and prevention are required on account of the often irreversible character of damage to the environment and of the limitations inherent in the very mechanism of reparation of this type of damage. New norms and standards have been developed, set forth in a great number of instruments during the last two decades. Such new norms have to be taken into consideration, and such new standards given proper weight, not only when States contemplate new activities but also when continuing with activities begun in the past. For the purposes of the present case, this means that the Parties together should look afresh at the effects on the environment of the operation of the Gabcíkovo power plant. In particular they must find a satisfactory solution for the volume of water to be released into the old bed of the Danube and into the side-arms on both sides of the river. 

What is required in the present case by the rule pacta sunt servanda, as reflected in Article 26 of the Vienna Convention of 1969 on the Law of Treaties, is that the Parties find an agreed solution within the co-operative context of the Treaty. Article 26 combines two elements, which are of equal importance. It provides that "Every treaty in force is binding upon the parties to it and must be performed by them in good faith". This latter element, in the Court's view, implies that, in this case, it is the purpose of the Treaty, and the intentions of the parties in concluding it, which should prevail over its literal application. The principle of good faith obliges the Parties to apply it in a reasonable way and in such a manner that its purpose can be realized. 

The 1977 Treaty not only contains a joint investment programme, it also establishes a régime. According to the Treaty, the main structures of the System of Locks are the joint property of the Parties; their operation will take the form of a co-ordinated single unit; and the benefits of the project shall be equally shared. Since the Court has found that the Treaty is still in force and that, under its terms, the joint régime is a basic element, it considers that, unless the Parties agree otherwise, such a régime should be restored. The Court is of the opinion that the works at Cunovo should become a jointly operated unit within the meaning of Article 10, paragraph 1, in view of their pivotal role in the operation of what remains of the Project and for the water-management régime. The dam at Cunovo has taken over the role which was originally destined for the works at Dunakiliti, and therefore should have a similar status. The Court also concludes that Variant C, which it considers operates in a manner incompatible with the Treaty, should be made to conform to it. It observes that re-establishment of the joint régime will also reflect in an optimal way the concept of common utilization of shared water resources for the achievement of the several objectives mentioned in the Treaty. 

Having thus far indicated what in its view should be the effects of its finding that the 1977 Treaty is still in force, the Court turns to the legal consequences of the internationally wrongful acts committed by the Parties, as it had also been asked by both Parties to determine the consequences of the Judgment as they bear upon payment of damages. 

The Court has not been asked at this stage to determine the quantum of damages due, but to indicate on what basis they should be paid. Both Parties claimed to have suffered considerable financial losses and both claim pecuniary compensation for them. 

In the Judgment, the Court has concluded that both Parties committed internationally wrongful acts, and it has noted that those acts gave rise to the damage sustained by the Parties; consequently, Hungary and Slovakia are both under an obligation to pay compensation and are both entitled to obtain compensation. The Court observes, however, that given the fact, that there have been intersecting wrongs by both Parties, the issue of compensation could satisfactorily be resolved in the framework of an overall settlement if each of the Parties were to renounce or cancel all financial claims and counter-claims. At the same time, the Court wishes to point out that the settlement of accounts for the construction of the works is different from the issue of compensation, and must be resolved in accordance with the 1977 Treaty and related instruments. If Hungary is to share in the operation and benefits of the Cunovo complex, it must pay a proportionate share of the building and running costs. 

The operative paragraphs reads as follows: 

"155. For these reasons, 

THE COURT, 

(1) Having regard to Article 2, paragraph 1, of the Special Agreement, 

A. Finds, by fourteen votes to one, that Hungary was not entitled to suspend and subsequently abandon, in 1989, the works on the Nagymaros Project and on the part of the Gabcíkovo Project for which the Treaty of 16 September 1977 and related instruments attributed responsibility to it;  

B. Finds, by nine votes to six, that Czechoslovakia was entitled to proceed, in November 1991, to the "provisional solution" as described in the terms of the Special Agreement;  

C. Finds, by ten votes to five, that Czechoslovakia was not entitled to put into operation, from October 1992, this "provisional solution";  

D. Finds, by eleven votes to four, that the notification, on 19 May 1992, of the termination of the Treaty of 16 September 1977 and related instruments by Hungary did not have the legal effect of terminating them; 

(2) Having regard to Article 2, paragraph 2, and Article 5 of the Special Agreement, 

A. Finds, by twelve votes to three, that Slovakia, as successor to Czechoslovakia, became a party to the Treaty of 16 September 1977 as from 1 January 1993; 

B. Finds, by thirteen votes to two, that Hungary and Slovakia must negotiate in good faith in the light of the prevailing situation, and must take all necessary measures to ensure the achievement of the objectives of the Treaty of 16 September 1977, in accordance with such modalities as they may agree upon; 

C. Finds, by thirteen votes to two, that, unless the Parties otherwise agree, a joint operational régime must be established in accordance with the Treaty of 16 September 1977; 

D. Finds, by twelve votes to three, that, unless the Parties otherwise agree, Hungary shall compensate Slovakia for the damage sustained by Czechoslovakia and by Slovakia on account of the suspension and abandonment by Hungary of works for which it was responsible; and Slovakia shall compensate Hungary for the damage it has sustained on account of the putting into operation of the "provisional solution" by Czechoslovakia and its maintenance in service by Slovakia. 

NAMIBIA *

Tēmām: starptautisko līgumu tiesības

International Court of Justice, Advisory Opinion, 1971. 1971 I.C.J. 16.

[In 1966, the General Assembly adopted a resolution in which, inter alia, it decided that South Africa’s Mandate to what became known as Namibia (South West Africa) was terminated. G.A.Res. 2145 (XXI 1966). This resolution did not induce South Africa to terminate or relax its control of the territory, and the situation was put on the agenda of the Security’ Council, which on January 30, 1970, reaffirmed the General Assembly resolution and declared, inter alia, “that the continued presence of the South African authorities in Namibia is illegal and that consequently all acts taken by the Government of South Africa on behalf of or concerning Namibia after the termination of the Mandate are illegal and invalid.” S.C.Res. 276, U.N.Doc. S/INF/ 25, at 1. South Africa remained adamant and refused to cooperate with the U.N. Council for Namibia which had been set up by the General Assembly in 1967 and which had begun to issue Travel Documents and Identity Certificates for inhabitants of Namibia. On July 29, 1970, the Security Council adopted a resolution submitting to the International Court of Justice for an advisory opinion the following question: “What are the legal consequences for States of the continued presence of South Africa in Namibia, notwithstanding Security Council resolution 276 (1970)?” S.C.Res. 284.

On June 21, 1971, the Court answered this question as follows: by 13 votes to 2,

101. that, the continued presence of South Africa in Namibia being illegal, South Africa is under obligation to withdraw its administration from Namibia immediately and thus put an end to its occupation of the Territory;

by 11 votes’ to 4,

(2) that States Members of the United Nations are under obliga​tion to recognize the illegality of South Africa’s presence in Namibia and the invalidity of its acts on behalf of or concerning Namibia, and to refrain from any acts and in particular any dealings with the Govern​ment of South Africa implying recognition of the legality of, or lending support or assistance to, such presence and administration;

(3) that it is incumbent upon States which are not Members of the United Nations to give assistance, within the scope of subparagraph (2)

* The complete title of this opinion is: Legal Consequences for States of the Con​tinued Presence of South Africa in Namibia (South West Africa), notwith​standing Security Council Resolution 276 (1970).

above, in the action which has been taken by the United Nations with regard to Namibia.

1971 LC.J. 16, at 58.

In the course of its reasoning, the Court rejected South Africa’s suggestion that Class C Mandates were “in their practical effect not far removed from annexation,” as well as the contention that such Man​dates were not terminable without the Mandatory’s consent.]

93. In paragraph 3 of the operative part of the resolution the General Assembly “Declares that South Africa has failed to fulfil its obligations in respect of the administration of the Mandated Territory and to ensure the moral and material well-being and security of the indigenous inhabitants of South West Africa and has, in fact, disavowed the Mandate”. In paragraph 4 the decision is reached, as a conse​quence of the previous declaration “that the Mandate conferred upon His Britannic Majesty to be exercised on his behalf by the Government of the Union of South Africa is therefore terminated * * *”. (Em​
hases added.) It is this part of the resolution which is relevant in the present proceedings.

94. In examining this action of the General Assembly it is appro​priate to have regard to the general principles of international law regulating termination of a treaty relationship on account of breach. For even if the mandate is viewed as having the character of an institution, as is maintained, it depends on those international agree​ments which created the system and regulated its application. As the Court indicated in 1962 “this Mandate, like practically all other similar Mandates” was “a special type of instrument composite in nature and instituting a novel international regime. It incorporates a definite agreement * * *” (LC.J. Reports 1962, p. 331). The Court stated conclusively in that Judgment that the Mandate” * * * in fact and in law, is an international agreement having the character of a treaty or convention” (LC.J. Reports 1962, p. 330). The rules laid down by the Vienna Convention on the Law of Treaties concerning termination of a treaty relationship on account of breach (adopted without a dissenting vote) may in many respects be considered as a codification of existing customary law on the subject. In the light- of these rules, only a material breach of a treaty justifies termination, such breach being defined as:

101. a repudiation of the treaty not sanctioned by the present Conven​tion; or


(b) the violation of a provision essential to the accomplishment of the object or purpose of the treaty (Art. 60, para. 3).

95. General Assembly resolution 2145 (XXI) determines that both forms of material breach had occurred in this case. By stressing that South Africa “has, in fact, disavowed the Mandate”, the General

Assembly declared in fact that it had repudiated it. The resolution in question is therefore to be viewed as the exercise of the right to terminate a relationship in case of a deliberate and persistent violation of obligations which destroys the very object and purpose of that relationship.

96. It has been contended that the Covenant of the League of Nations did not confer on the Council of the League power to terminate a mandate for misconduct of the mandatory and that no such power could therefore be exercised by the United Nations, since it could not derive from the League greater powers than the latter itself had. For this objection to prevail it would be necessary to show that the man​dates system, as established under the League, excluded the application of the general principle of law that a right of termination on account of breach must be presumed to exist in respect of all treaties, except as regards provisions relating to the protection of the human person contained in treaties of a humanitarian character (as indicated in Art. 60, para. 5, of the Vienna Convention). The silence of a treaty as to the existence of such a right cannot be interpreted as implying the exclu​sion of a right which has its source outside of the treaty, in general international law, and is dependent on the occurrence of circumstances which are not normally envisaged when a treaty is concluded.

101. It has been suggested that, even if the Council of the League had possessed the power of revocation of the Mandate in an extreme case, it could not have been exercised unilaterally but only in co​operation with the mandatory Power. However, revocation could only result from a situation in which the Mandatory had committed a serious breach of the obligations it had undertaken. To contend, on the basis of the principle of unanimity which applied in the League of Nations, that in this case revocation could only take place with the concurrence of the Mandatory, would not only run contrary to the general principle of law governing termination on account of breach, but also postulate an impossibility. For obvious reasons, the consent of the wrongdoer to such a form of termination cannot be required.

Note

Was the Court correct in saying that there is a general principle of law that a right of termination on account of breach must be presumed to exist in respect of all treaties? Briggs has noted that the Court produces no evidence in support. Moreover, he finds that Article 60 does not recognize that proposition. In the case of multilateral treaties, a material breach may be invoked only as a ground for termination or suspension under paragraph 2(a). Paragraphs 2(b) and 2(c) permit invocation of a material breach only as a ground for suspension, not termination. Briggs points out that the International Law Commission stated that “the breach of a treaty, however serious, does not ipso facto put an end to the treaty and * * * it is not open to a state simply to allege a violation of the treaty and pronounce the treaty at an end * * *.” (See [1_66] 2 Yb.I.L.C. at 253-255 quoted supra, p. 480.) The statement of the Court, according to Briggs, is obiter dicta since the Namibia Case did not involve a claim by a state of a unilateral right to terminate a treaty for breach. The analogy should have been with collective right of termination set forth in paragraph 2a of article 60. See Briggs, Unilateral Denunciation of Treaties, 68 A.J.I.L. 51, 56 – 57 (1974).

THE FISHERIES JURISDICTION CASE

(UNITED KINGDOM v. ICELAND)

Tēmām: starptautisko līgumu tiesības

International Court of Justice, 1973. 1973 I.C.J. 3.

[On April 14, 1972, the United Kingdom filed an Application before the International Court of Justice instituting proceedings against Ice​land challenging the proposed extension of Iceland's exclusive fisheries jurisdiction from 12 to 50 miles around its shores. The United King​dom founded the Court's jurisdiction on Article 36, paragraph 1, of the Court's Statute and a March 11, 1961, Exchange of Notes between the two countries under which the United Kingdom recognized Iceland's claim to a 12-mile fisheries limit in return for Iceland's agreement that any dispute as to the extension of Icelandic fisheries jurisdiction beyond the 12-mile limit "shall, at the request of either party, be referred to the International Court of Justice."

The Government of Iceland notified the Court by letter dated May 29, 1972 that Iceland was not willing "to confer" jurisdiction on the Court and would not appoint an Agent. Thereupon, the Government of the United Kingdom requested the Court to grant interim measures of protection under Article 41 of the Court's Statute, which the Court proceeded to do, while ordering hearings on the question of its jurisdic​tion to deal with the merits.

In its decision of February 2, 1973, the Court, finding by 14 to 1 that it had jurisdiction, regretted the absence of Iceland in the proceed​ings, noted its obligations under the Statute to establish its own jurisdiction, and observed that in so doing it would "consider those objections which might, in its view, be raised against its jurisdiction."

With respect to questions relating to fundamental change of cir​cumstances, the decision of the Court contained the following paragraphs:]

31. It should be observed at the outset that the compromissory clause has a bilateral character, each of the parties being entitled to invoke the Court's jurisdiction; it is clear that in certain circumstances it could be to Iceland's advantage to apply to the Court. The argument of Iceland appears, however, to be that, because of the general trend of development of international law on the subject of fishery limits during the last ten years, the right of exclusive fisheries jurisdiction to a distance of 12 miles from the baselines of the territorial sea has been increasingly recognized and claimed by States, including the applicant State itself. It would then appear to be contended that the compromissory clause was the price paid by Iceland for the recognition at that time of the 12-mile fishery limit by the other party. It is consequently asserted that if today.the12-mile fishery limit is generally recognized, there would be a failure of consideration relieving Iceland of its commitment because of the changed legal circumstances. It is on this basis that it is possible to interpret the Prime Minister's statement to the Althing on 9 November 1971, to the effect that it was unlikely that the agreement would have been made if the Government of Iceland had known how these matters would evolve.

32. While changes in the law may under certain conditions consti​tute valid grounds for invoking a change of circumstances affecting the duration of a treaty, the Icelandic contention is not relevant to the present case. The motive which induced Iceland to enter into the 1961 Exchange of Notes may well have been the interest of obtaining an immediate recognition of an exclusive fisheries jurisdiction to a dis​tance of 12 miles in the waters around its territory. It may also be that this interest has in the meantime disappeared, since a 12-mile fishery zone is now asserted by the other contracting party in respect of its own fisheries jurisdiction. But in the present case, the object and purpose of the 1961 Exchange of Notes, and therefore the circumstances which constituted an essential basis of the consent of both parties to be bound by the agreement embodied therein, had a much wider scope. That object and purpose was not merely to decide upon the Icelandic claim to fisheries jurisdiction up to 12 miles, but also to provide a means whereby the parties might resolve the question of the validity of any further claims. This follows not only from the text of the agreement but also from the history of the negotiations, that is to say, from the whole set of circumstances which must be taken into account in determining what induced both parties to agree to the 1961 Exchange of Notes.

34. It is possible that today Iceland may find that some of the motives which induced it to enter into the 1961 Exchange of Notes have become less compelling or have disappeared altogether. But this is not a ground justifying the repudiation of those parts of the agreement the object and purpose of which have remained unchanged. Iceland has derived benefits from the executed provisions of the agreement, such as the recognition by the United Kingdom since 1961 of a 12-mile exclu​sive fisheries jurisdiction, the acceptance by the United Kingdom of the baselines established by Iceland and the relinquishment in a period of three years of the pre-existing traditional fishing by vessels registered in the United Kingdom. Clearly it then becomes incumbent on Iceland to comply with its side of the bargain, which is to accept the testing before the Court of the validity of its further claims to extended jurisdiction. Moreover, in the case of a treaty which is in part executed and in part executory, in which one of the parties has already benefited from the executed provisions of the treaty, it would be particularly inadmissible to allow that party to put an end to obligations which were accepted under the treaty by way of quid pro quo for the provisions which the other party has already executed.

***

35. In his letter of 29 May 1972 to the Registrar, the Minister for Foreign Affairs of Iceland refers to "the changed circumstances result​ing from the ever-increasing exploitation of the fishery resources in the seas surrounding Iceland." Judicial notice should also be taken of other statements made on the subject in documents which Iceland has brought to the Court's attention. Thus, the resolution adopted by the Althing on 15 February 1972 contains the statement that "owing to changed circumstances the Notes concerning fishery limits exchanged in 1961 are no longer applicable."

36. In these statements the Government of Iceland is basing itself on the principle of termination of a treaty by reason of change of circumstances. International law admits that a fundamental change in the circumstances which determined the parties to accept a treaty, if it has resulted in a radical transformation of the extent of the obligations imposed by it, may, under certain conditions, afford the party affected a ground for invoking the termination or suspension of the treaty. This principle, and the conditions and exceptions to which it is subject, have been embodied in Article 62 of the Vienna Convention on the Law of Treaties, which may in many respects be considered as a codification of existing customary law on the subject of the termination of a treaty relationship on account of change of circumstances.

37. One of the basic requirements embodied in that Article is that the change of circumstances must have been a fundamental one. In this respect the Government of Iceland has, with regard to develop​ments in fishing techniques, referred in an official publication on Fisheries Jurisdiction in Iceland, enclosed with the Foreign Minister's letter of 29 May 1972 to the Registrar, to the increased exploitation of the fishery resources in the seas surrounding Iceland and to the danger of still further exploitation because of an increase in the catching capacity of fishing fleets. The Icelandic statements recall the excep​tional dependence of that country on its fishing for its existence and economic development. In his letter of 29. May 1972 the Minister stated:

"The Government of Iceland, considering that the vital interests of the people of Iceland are involved, respectfully informs the Court that it is not willing to confer jurisdiction on the Court in any case involving the extent of the fishery limits of Iceland. ***"

In this same connection, the resolution adopted by the Althing on 15 February 1972 had contained a paragraph in these terms:

"That the Governments of the United Kingdom and the Federal Republic of Germany be again informed that because of the vital interests of the nation and owing to changed circumstances the Notes concerning fishery limits exchanged in 1961 are no longer applicable and that their provisions do not constitute an obligation for Iceland.”

38. The invocation by Iceland of its "vital interests," which were not made the subject of an express reservation to the acceptance of the jurisdictional obligation under the 1961 Exchange of Notes, must be interpreted, in the context of the assertion of changed circumstances, as an indication by Iceland of the reason why it regards as fundamental the changes which in its view have taken place in previously existing fishing techniques. This interpretation would correspond to the tradi​tional view that the changes of circumstances which must be regarded as fundamental or vital are those which imperil the existence or vital development of one of the parties.

39. The Applicant, for its part, contends that the alterations and progress in fishing techniques have not produced in the waters around Iceland the consequences apprehended by Iceland and therefore that the changes are not of a fundamental or vital character. In its Memorial, it points out that, as regards the capacity of fishing fleets, increases in the efficiency of individual trawlers have been counter​balanced by the reduction in total numbers of vessels in national fleets fishing in the waters around Iceland, and that the statistics show that the total annual catch of demersal species has varied to no great extent since 1960.

40. The Court, at the present stage of the proceedings, does not need to pronounce on this question of fact, as to which there appears to be a serious divergence of views between the two Governments. If, as contended by Iceland, there have been any fundamental changes in fishing techniques in the waters around Iceland, those changes might be relevant for the decision on the merits of the dispute, and the Court might need to examine the contention at that stage, together with any other arguments that Iceland might advance in support of the validity of the extension of its fisheries jurisdiction beyond what was agreed to in the 1961 Exchange of Notes. But the alleged changes could not affect in the least the obligation to submit to the Court's jurisdiction, which is the only issue at the present stage of the proceedings. It follows that the apprehended dangers for the vital interests of Iceland, resulting from changes in fishing techniques, cannot constitute a funda​mental change with respect to the lapse or subsistence of the com​promissory clause establishing the Court's jurisdiction.

43. Moreover, in order that a change of circumstances may give rise to a ground for invoking the, termination of a treaty it is also necessary that it should have resulted in a radical transformation of the extent of the obligations still to be performed. The change must have increased the burden of the obligations to be executed to the extent of rendering the performance something essentially different from that originally undertaken. In respect of the obligation with which the Court is here concerned, this condition is wholly unsatisfied; the change of circumstances 81leged by Iceland cannot be said to have transformed radically the extent of the jurisdictional obligation which is imposed in the 1961 Exchange of Notes. The compromissory clause enabled either of the parties to submit to the Court any dispute between them relating to an extension of Icelandic fisheries jurisdiction in the waters above its continental shelf beyond the 12-mile limit. The present dispute is exactly of the character anticipated in the com​promissory clause of the Exchange of Notes. Not only has the jurisdic​tional obligation not been radically transformed in its extent; it has remained precisely what it was in 1961.

***

44. In the United Kingdom Memorial it is asserted that there is a flaw in the Icelandic contention of change of circumstances: that the doctrine never operates so as to extinguish a treaty automatically or to allow an unchallengeable unilateral denunciation by one party; it only operates to confer a right to call for termination and, if that call is disputed, to submit the dispute to some organ or body with power to determine whether the conditions for the operation of the doctrine are present. In this connection the Applicant alludes to Articles 65 and 66 of the Vienna Convention on the Law of Treaties. Those Articles provide that where the parties to a treaty have failed within 12 months to achieve a settlement of a dispute by the means indicated in Article 33 of the United Nations Charter (which means include reference to judicial settlement) anyone of the parties may submit the dispute to the procedure for conciliation provided in the Annex to the Convention.

45. In the present case, the procedural complement to the doc​trine of changed circumstances is already provided for in the 1961 Exchange of Notes, which specifically calls upon the parties to have recourse to the Court in the event of a dispute relating to Iceland's extension of fisheries jurisdiction. . Furthermore, any question as to the jurisdiction of the Court, deriving from an alleged lapse through changed circumstances, is resolvable through the accepted judicial principle enshrined in Article 36, paragraph 6, of the Court's Statute, which provides that "in the event of a dispute as to whether the Court has jurisdiction, the matter shall be settled by the decision of the Court." In this case such a dispute obviously exists, as can be seen from Iceland's communications to the Court, and to the other Party, even if Iceland has chosen not to appoint an Agent, file a Counter​-Memorial or submit preliminary objections to the Court's jurisdiction; and Article 53 of the Statute both entitles the Court and, in the present proceedings, requires it to pronounce upon the question of its jurisdic​tion. This it has now done with binding force.
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RESPONSIBILITY OF STATES FOR INTERNATIONALLY WRONGFUL ACTS

PART ONE

THE INTERNATIONALLY WRONGFUL ACT OF A STATE

CHAPTER I

General principles

Article 1

Responsibility of a State for its internationally wrongful acts

Every internationally wrongful act of a State entails the international

responsibility of that State.

Article 2

Elements of an internationally wrongful act of a State

There is an internationally wrongful act of a State when conduct consisting of an

action or omission:

(a) Is attributable to the State under international law; and

(b) Constitutes a breach of an international obligation of the State.

Article 3

Characterization of an act of a State as internationally wrongful

The characterization of an act of a State as internationally wrongful is governed

by international law. Such characterization is not affected by the characterization of the

same act as lawful by internal law.

CHAPTER II

Attribution of conduct to a State

Article 4

Conduct of organs of a State

1. The conduct of any State organ shall be considered an act of that State under

international law, whether the organ exercises legislative, executive, judicial or any other

functions, whatever position it holds in the organization of the State, and whatever its

character as an organ of the central government or of a territorial unit of the State.

2. An organ includes any person or entity which has that status in accordance with

the internal law of the State.

Article 5

Conduct of persons or entities exercising elements of governmental authority

The conduct of a person or entity which is not an organ of the State under article 4

but which is empowered by the law of that State to exercise elements of the governmental

authority shall be considered an act of the State under international law, provided the

person or entity is acting in that capacity in the particular instance.

Article 6

Conduct of organs placed at the disposal of a State by another State

The conduct of an organ placed at the disposal of a State by another State shall be

considered an act of the former State under international law if the organ is acting in the

exercise of elements of the governmental authority of the State at whose disposal it is

placed.

Article 7

Excess of authority or contravention of instructions

The conduct of an organ of a State or of a person or entity empowered to exercise

elements of the governmental authority shall be considered an act of the State under

international law if the organ, person or entity acts in that capacity, even if it exceeds its

authority or contravenes instructions.

Article 8

Conduct directed or controlled by a State

The conduct of a person or group of persons shall be considered an act of a State

under international law if the person or group of persons is in fact acting on the

instructions of, or under the direction or control of, that State in carrying out the conduct.

Article 9

Conduct carried out in the absence or default of the official authorities

The conduct of a person or group of persons shall be considered an act of a State

under international law if the person or group of persons is in fact exercising elements of

the governmental authority in the absence or default of the official authorities and in

circumstances such as to call for the exercise of those elements of authority.

Article 10

Conduct of an insurrectional or other movement

1. The conduct of an insurrectional movement which becomes the new government

of a State shall be considered an act of that State under international law.

2. The conduct of a movement, insurrectional or other, which succeeds in

establishing a new State in part of the territory of a pre-existing State or in a territory

under its administration shall be considered an act of the new State under international

law.

3. This article is without prejudice to the attribution to a State of any conduct,

however related to that of the movement concerned, which is to be considered an act of

that State by virtue of articles 4 to 9.

Article 11

Conduct acknowledged and adopted by a State as its own

Conduct which is not attributable to a State under the preceding articles shall

nevertheless be considered an act of that State under international law if and to the extent

that the State acknowledges and adopts the conduct in question as its own.

CHAPTER III

Breach of an international obligation

Article 12

Existence of a breach of an international obligation

There is a breach of an international obligation by a State when an act of that

State is not in conformity with what is required of it by that obligation, regardless of its

origin or character.

Article 13

International obligation in force for a State

An act of a State does not constitute a breach of an international obligation unless

the State is bound by the obligation in question at the time the act occurs.

Article 14

Extension in time of the breach of an international obligation

1. The breach of an international obligation by an act of a State not having a

continuing character occurs at the moment when the act is performed, even if its effects

continue.

2. The breach of an international obligation by an act of a State having a continuing

character extends over the entire period during which the act continues and remains not

in conformity with the international obligation.

3. The breach of an international obligation requiring a State to prevent a given

event occurs when the event occurs and extends over the entire period during which the

event continues and remains not in conformity with that obligation.

Article 15

Breach consisting of a composite act

1. The breach of an international obligation by a State through a series of actions or

omissions defined in aggregate as wrongful, occurs when the action or omission occurs

which, taken with the other actions or omissions, is sufficient to constitute the

wrongful act.

2. In such a case, the breach extends over the entire period starting with the first of

the actions or omissions of the series and lasts for as long as these actions or omissions

are repeated and remain not in conformity with the international obligation.

CHAPTER IV

Responsibility of a State in connection with the act of another State

Article 16

Aid or assistance in the commission of an internationally wrongful act

A State which aids or assists another State in the commission of an internationally

wrongful act by the latter is internationally responsible for doing so if:

(a) That State does so with knowledge of the circumstances of the

internationally wrongful act; and

(b) The act would be internationally wrongful if committed by that State.

Article 17

Direction and control exercised over the commission of

an internationally wrongful act

A State which directs and controls another State in the commission of an

internationally wrongful act by the latter is internationally responsible for that act if:

(a) That State does so with knowledge of the circumstances of the

internationally wrongful act; and

(b) The act would be internationally wrongful if committed by that State.

Article 18

Coercion of another State

A State which coerces another State to commit an act is internationally

responsible for that act if:

(a) The act would, but for the coercion, be an internationally wrongful act of

the coerced State; and

(b) The coercing State does so with knowledge of the circumstances of the

act.

Article 19

Effect of this chapter

This chapter is without prejudice to the international responsibility, under other

provisions of these articles, of the State which commits the act in question, or of any

other State.

CHAPTER V

Circumstances precluding wrongfulness

Article 20

Consent

Valid consent by a State to the commission of a given act by another State

precludes the wrongfulness of that act in relation to the former State to the extent that the

act remains within the limits of that consent.

Article 21

Self-defence

The wrongfulness of an act of a State is precluded if the act constitutes a lawful

measure of self-defence taken in conformity with the Charter of the United Nations.

Article 22

Countermeasures in respect of an internationally wrongful act

The wrongfulness of an act of a State not in conformity with an international

obligation towards another State is precluded if and to the extent that the act constitutes a

countermeasure taken against the latter State in accordance with chapter II of Part Three.

Article 23

Force majeure

1. The wrongfulness of an act of a State not in conformity with an international

obligation of that State is precluded if the act is due to force majeure, that is the

occurrence of an irresistible force or of an unforeseen event, beyond the control of the

State, making it materially impossible in the circumstances to perform the obligation.

2. Paragraph 1 does not apply if:

(a) The situation of force majeure is due, either alone or in combination with

other factors, to the conduct of the State invoking it; or

(b) The State has assumed the risk of that situation occurring.

Article 24

Distress

1. The wrongfulness of an act of a State not in conformity with an international

obligation of that State is precluded if the author of the act in question has no other

reasonable way, in a situation of distress, of saving the author.s life or the lives of other

persons entrusted to the author.s care.

2. Paragraph 1 does not apply if:

(a) The situation of distress is due, either alone or in combination with other

factors, to the conduct of the State invoking it; or

(b) The act in question is likely to create a comparable or greater peril.

Article 25

Necessity

1. Necessity may not be invoked by a State as a ground for precluding the

wrongfulness of an act not in conformity with an international obligation of that State

unless the act:

(a) Is the only way for the State to safeguard an essential interest against a

grave and imminent peril; and

(b) Does not seriously impair an essential interest of the State or States

towards which the obligation exists, or of the international community as a whole.

2. In any case, necessity may not be invoked by a State as a ground for precluding

wrongfulness if:

(a) The international obligation in question excludes the possibility of

invoking necessity; or

(b) The State has contributed to the situation of necessity.

Article 26

Compliance with peremptory norms

Nothing in this chapter precludes the wrongfulness of any act of a State which is

not in conformity with an obligation arising under a peremptory norm of general

international law.

Article 27

Consequences of invoking a circumstance

precluding wrongfulness

The invocation of a circumstance precluding wrongfulness in accordance with

this chapter is without prejudice to:

(a) Compliance with the obligation in question, if and to the extent that the

circumstance precluding wrongfulness no longer exists;

(b) The question of compensation for any material loss caused by the act in

question.

PART TWO

CONTENT OF THE INTERNATIONAL RESPONSIBILITY

OF A STATE

CHAPTER I

General principles

Article 28

Legal consequences of an internationally wrongful act

The international responsibility of a State which is entailed by an internationally

wrongful act in accordance with the provisions of Part One involves legal consequences

as set out in this Part.

Article 29

Continued duty of performance

The legal consequences of an internationally wrongful act under this Part do not

affect the continued duty of the responsible State to perform the obligation breached.

Article 30

Cessation and non-repetition

The State responsible for the internationally wrongful act is under an

obligation:

(a) To cease that act, if it is continuing;

(b) To offer appropriate assurances and guarantees of non-repetition, if

circumstances so require.

Article 31

Reparation

1. The responsible State is under an obligation to make full reparation for the injury

caused by the internationally wrongful act.

2. Injury includes any damage, whether material or moral, caused by the

internationally wrongful act of a State.

Article 32

Irrelevance of internal law

The responsible State may not rely on the provisions of its internal law as

justification for failure to comply with its obligations under this Part.

Article 33

Scope of international obligations set out in this Part

1. The obligations of the responsible State set out in this Part may be owed to

another State, to several States, or to the international community as a whole, depending

in particular on the character and content of the international obligation and on the

circumstances of the breach.

2. This Part is without prejudice to any right, arising from the international

responsibility of a State, which may accrue directly to any person or entity other than a

State.

CHAPTER II

Reparation for injury

Article 34

Forms of reparation

Full reparation for the injury caused by the internationally wrongful act shall take

the form of restitution, compensation and satisfaction, either singly or in combination, in

accordance with the provisions of this chapter.

Article 35

Restitution

A State responsible for an internationally wrongful act is under an obligation to

make restitution, that is, to re-establish the situation which existed before the wrongful

act was committed, provided and to the extent that restitution:

(a) Is not materially impossible;

(b) Does not involve a burden out of all proportion to the benefit deriving

from restitution instead of compensation.

Article 36

Compensation

1. The State responsible for an internationally wrongful act is under an obligation to

compensate for the damage caused thereby, insofar as such damage is not made good by

restitution.

2. The compensation shall cover any financially assessable damage including loss of

profits insofar as it is established.

Article 37

Satisfaction

1. The State responsible for an internationally wrongful act is under an obligation to

give satisfaction for the injury caused by that act insofar as it cannot be made good by

restitution or compensation.

2. Satisfaction may consist in an acknowledgement of the breach, an expression of

regret, a formal apology or another appropriate modality.

3. Satisfaction shall not be out of proportion to the injury and may not take a form

humiliating to the responsible State.

Article 38

Interest

1. Interest on any principal sum due under this chapter shall be payable when

necessary in order to ensure full reparation. The interest rate and mode of calculation

shall be set so as to achieve that result.

2. Interest runs from the date when the principal sum should have been paid until the

date the obligation to pay is fulfilled.

Article 39

Contribution to the injury

In the determination of reparation, account shall be taken of the contribution to

the injury by wilful or negligent action or omission of the injured State or any person or

entity in relation to whom reparation is sought.

CHAPTER III

Serious breaches of obligations under peremptory

norms of general international law

Article 40

Application of this chapter

1. This chapter applies to the international responsibility which is entailed by a

serious breach by a State of an obligation arising under a peremptory norm of general

international law.

2. A breach of such an obligation is serious if it involves a gross or systematic

failure by the responsible State to fulfil the obligation.

Article 41

Particular consequences of a serious breach of an obligation under this chapter

1. States shall cooperate to bring to an end through lawful means any serious breach

within the meaning of article 40.

2. No State shall recognize as lawful a situation created by a serious breach within

the meaning of article 40, nor render aid or assistance in maintaining that situation.

3. This article is without prejudice to the other consequences referred to in this

Part and to such further consequences that a breach to which this chapter applies may

entail under international law.

PART THREE

THE IMPLEMENTATION OF THE INTERNATIONAL

RESPONSIBILITY OF A STATE

CHAPTER I

Invocation of the responsibility of a State

Article 42

Invocation of responsibility by an injured State

A State is entitled as an injured State to invoke the responsibility of another State

if the obligation breached is owed to:

(a) That State individually; or

(b) A group of States including that State, or the international community as a

whole, and the breach of the obligation:

(i) Specially affects that State; or

(ii) Is of such a character as radically to change the position of all

the other States to which the obligation is owed with respect to

the further performance of the obligation.

Article 43

Notice of claim by an injured State

1. An injured State which invokes the responsibility of another State shall give

notice of its claim to that State.

2. The injured State may specify in particular:

(a) The conduct that the responsible State should take in order to cease the

wrongful act, if it is continuing;

(b) What form reparation should take in accordance with the provisions of

Part Two.

Article 44

Admissibility of claims

The responsibility of a State may not be invoked if:

(a) The claim is not brought in accordance with any applicable rule relating to

the nationality of claims;

(b) The claim is one to which the rule of exhaustion of local remedies applies

and any available and effective local remedy has not been exhausted.

Article 45

Loss of the right to invoke responsibility

The responsibility of a State may not be invoked if:

(a) The injured State has validly waived the claim;

(b) The injured State is to be considered as having, by reason of its conduct,

validly acquiesced in the lapse of the claim.

Article 46

Plurality of injured States

Where several States are injured by the same internationally wrongful act, each

injured State may separately invoke the responsibility of the State which has committed

the internationally wrongful act.

Article 47

Plurality of responsible States

1. Where several States are responsible for the same internationally wrongful act,

the responsibility of each State may be invoked in relation to that act.

2. Paragraph 1:

(a) Does not permit any injured State to recover, by way of compensation,

more than the damage it has suffered;

(b) Is without prejudice to any right of recourse against the other responsible

States.

Article 48

Invocation of responsibility by a State other than an injured State

1. Any State other than an injured State is entitled to invoke the responsibility of

another State in accordance with paragraph 2 if:

(a) The obligation breached is owed to a group of States including that State,

and is established for the protection of a collective interest of the group; or

(b) The obligation breached is owed to the international community as a

whole.

2. Any State entitled to invoke responsibility under paragraph 1 may claim from the

responsible State:

(a) Cessation of the internationally wrongful act, and assurances and

guarantees of non-repetition in accordance with article 30; and

(b) Performance of the obligation of reparation in accordance with the

preceding articles, in the interest of the injured State or of the beneficiaries of the

obligation breached.

3. The requirements for the invocation of responsibility by an injured State under

articles 43, 44 and 45 apply to an invocation of responsibility by a State entitled to do so

under paragraph 1.

CHAPTER II

Countermeasures

Article 49

Object and limits of countermeasures

1. An injured State may only take countermeasures against a State which is

responsible for an internationally wrongful act in order to induce that State to comply

with its obligations under Part Two.

2. Countermeasures are limited to the non-performance for the time being of

international obligations of the State taking the measures towards the responsible State.

3. Countermeasures shall, as far as possible, be taken in such a way as to permit the

resumption of performance of the obligations in question.

Article 50

Obligations not affected by countermeasures

1. Countermeasures shall not affect:

(a) The obligation to refrain from the threat or use of force as embodied in the

Charter of the United Nations;

(b) Obligations for the protection of fundamental human rights;

(c) Obligations of a humanitarian character prohibiting reprisals;

(d) Other obligations under peremptory norms of general international law.

2. A State taking countermeasures is not relieved from fulfilling its obligations:

(a) Under any dispute settlement procedure applicable between it and the

responsible State;

(b) To respect the inviolability of diplomatic or consular agents, premises,

archives and documents.

Article 51

Proportionality

Countermeasures must be commensurate with the injury suffered, taking into

account the gravity of the internationally wrongful act and the rights in question.

Article 52

Conditions relating to resort to countermeasures

1. Before taking countermeasures, an injured State shall:

(a) Call on the responsible State, in accordance with article 43, to fulfil its

obligations under Part Two;

(b) Notify the responsible State of any decision to take countermeasures and

offer to negotiate with that State.

2. Notwithstanding paragraph 1 (b), the injured State may take such urgent

countermeasures as are necessary to preserve its rights.

3. Countermeasures may not be taken, and if already taken must be suspended

without undue delay if:

(a) The internationally wrongful act has ceased; and

(b) The dispute is pending before a court or tribunal which has the authority to

make decisions binding on the parties.

4. Paragraph 3 does not apply if the responsible State fails to implement the dispute

settlement procedures in good faith.

Article 53

Termination of countermeasures

Countermeasures shall be terminated as soon as the responsible State has

complied with its obligations under Part Two in relation to the internationally wrongful

act.

Article 54

Measures taken by States other than an injured State

This chapter does not prejudice the right of any State, entitled under article 48,

paragraph 1 to invoke the responsibility of another State, to take lawful measures against

that State to ensure cessation of the breach and reparation in the interest of the injured

State or of the beneficiaries of the obligation breached.

PART FOUR

GENERAL PROVISIONS

Article 55

Lex specialis

These articles do not apply where and to the extent that the conditions for the

existence of an internationally wrongful act or the content or implementation of the

international responsibility of a State are governed by special rules of international law.

Article 56

Questions of State responsibility not regulated by these articles

The applicable rules of international law continue to govern questions concerning

the responsibility of a State for an internationally wrongful act to the extent that they are

not regulated by these articles.

Article 57

Responsibility of an international organization

These articles are without prejudice to any question of the responsibility under

international law of an international organization, or of any State for the conduct of an

international organization.

Article 58

Individual responsibility

These articles are without prejudice to any question of the individual

responsibility under international law of any person acting on behalf of a State.

Article 59

Charter of the United Nations

These articles are without prejudice to the Charter of the United Nations.
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ОТВЕТСТВЕННОСТЬ ГОСУДАРСТВ ЗА МЕЖДУНАРОДНО-ПРОТИВОПРАВНЫЕ ДЕЯНИЯ
ЧАСТЬ ПЕРВАЯ

МЕЖДУНАРОДНО-ПРОТИВОПРАВНОЕ ДЕЯНИЕ ГОСУДАРСТВА

ГЛАВА I
Общие принципы

Статья 1

Ответственность государства за его международно-противоправные деяния

Каждое международно-противоправное деяние государства влечет за собой

международную ответственность этого государства.

Статья 2

Элементы международно-противоправного деяния государства

Международно-противоправное деяние государства имеет место, когда какое-либо

поведение, состоящее в действии или бездействии:

a) присваивается государству по международному праву; и

b) представляет собой нарушение международно-правового обязательства этого

государства.

Статья 3

Квалификация деяния государства как международно-противоправного

Квалификация деяния государства как международно-противоправного

определяется международным правом. На такую квалификацию не влияет квалификация

этого деяния как правомерного по внутригосударственному праву.

ГЛАВА II
Присвоение поведения государству

Статья 4

Поведение органов государства

1. Поведение любого органа государства рассматривается как деяние данного

государства по международному праву независимо от того, осуществляет ли этот орган

законодательные, исполнительные, судебные или какие-либо иные функции, независимо

от положения, которое он занимает в системе государства, и независимо от того, является

ли он органом центральной власти или административно-территориальной единицы

государства.

2. Понятие "орган" включает любое лицо или любое образование, которое имеет такой

статус по внутригосударственному праву.

Статья 5

Поведение лиц или образований, осуществляющих элементы государственной

власти

Поведение лица или образования, не являющегося органом государства в

соответствии со статьей 4, но уполномоченного правом этого государства осуществлять

элементы государственной власти, рассматривается как деяние этого государства по

международному праву, при условиичто в данном случае это лицо или образование

действует в этом качестве.

Статья 6

Поведение органов, предоставленных в распоряжение государства другим

государством

Поведение органа, предоставленного в распоряжение государства другим

государством, рассматривается как деяние первого государства по международному

праву, если этот орган действует в осуществление элементов государственной власти того

государства, в распоряжение которого он предоставлен.

Статья 7

Превышение полномочий или нарушение указаний

Поведение органа государства либо лица или образования, уполномоченных

осуществлять элементы государственной власти, рассматривается как деяние этого

государства по международному праву, если этот орган, лицо или образование

действуют в этом качестве, даже если они превышают свои полномочия или нарушают

указания.

Статья 8

Поведение под руководством или контролем государства

Поведение лица или группы лиц рассматривается как деяние государства по

международному праву, если это лицо или группа лиц фактически действует по

указаниям либо под руководством или контролем этого государства при осуществлении

такого поведения.

Статья 9

Поведение в отсутствие или при несостоятельности официальных властей

Поведение лица или группы лиц рассматривается как деяние государства по

международному праву, если это лицо или группа лиц фактически осуществляет элементы

государственной власти в отсутствие или при несостоятельности официальных властей и

в условиях, требующих осуществления таких элементов власти.

Статья 10

Поведение повстанческого или иного движения

1. Поведение повстанческого движения, которое становится новым правительством

государства, рассматривается как деяние данного государства по международному праву.

2. Поведение движения, повстанческого или иного, которому удается создать новое

государство на части территории уже существовавшего государства или на какой-либо

территории под его управлением, рассматривается как деяние этого нового государства по

международному праву.

3. Настоящая статья не затрагивает присвоения государству какого-либо поведения, -

как бы то ни было связанного с поведением данного движения, - которое рассматривается

как деяние такого государства в силу статей 4-9.

Статья 11

Поведение, которое признается и принимается государством

в качестве собственного

Поведение, которое не присваивается государству на основании предшествующих

статей, тем не менее рассматривается как деяние данного государства по международному

праву, если и в той мере в какой это государство признает и принимает данное поведение

в качестве собственного.

ГЛАВА III
Нарушение международно-правового обязательства

Статья 12

Наличие нарушения международно-правового обязательства

Нарушение государством международно-правового обязательства имеет место,

когда деяние данного государства не соответствует тому, что требует от него данное

обязательство, независимо от его происхождения или характера.

Статья 13

Международно-правовое обязательство, находящееся в силе для государства

Никакое деяние государства не является нарушением международно-правового

обязательства, если это обязательство не связывает данное государство во время

совершения деяния.

Статья 14

Время, в течение которого длится нарушение

международно-правового обязательства

1. Нарушение международно-правового обязательства деянием государства, не

носящим длящегося характера, происходит в тот момент времени, когда деяние

совершается, даже если его последствия продолжаются.

2. Нарушение международно-правового обязательства деянием государства, носящим

длящийся характер, длится в течение всего периода, во время которого это деяние

продолжается и остается не соответствующим международно-правовому обязательству.

3. Нарушение международно-правового обязательства, требующего от государства

предотвратить определенное событие, происходит, когда данное событие происходит, и

длится в течение всего периода, во время которого это событие продолжается и остается

не соответствующимэтому обязательству.

Статья 15

Нарушение, состоящее из составного деяния

1. Нарушение государством международно-правового обязательства посредством

серии действий или бездействий, определяемых в совокупности как противоправные,

происходит, когда происходит то действие или бездействие, которое, взятое вместе с

другими действиями или бездействиями, является достаточным для того, чтобы составить

международно-противоправное деяние.

2. В этом случае нарушение длится в течение всего периода начиная с первого из

действий или бездействий данной серии и продолжается, пока такие действия или

бездействия повторяются и остаются не соответствующими международно-правовому

обязательству.
ГЛАВА IV
Ответственность государства в связи с деянием другого государства

Статья 16

Помощь или содействие в совершении международно-противоправного деяния

Государство, которое помогает или содействует другому государству в совершении

последним международно-противоправного деяния, несет международную

ответственность за это, если:

a) данное государство делает это, зная об обстоятельствах международно-

противоправного деяния; и

b) деяние являлось бы международно-противоправным в случае его совершения

данным государством.

Статья 17

Руководство и контроль в совершении международно-противоправного деяния

Государство, которое руководит другим государством и осуществляет контроль над

ним в совершении последним международно-противоправного деяния, несет

международную ответственность за данное деяние, если:

a) данное государство делает это, зная об обстоятельствах международно-

противоправного деяния; и

b) деяние являлось бы международно-противоправным в случае его совершения

данным государством.

Статья 18

Принуждение другого государства

Государство, которое принуждает другое государство к совершению какого-либо

деяния, несет международную ответственность за данное деяние, если:

a) такое деяние, если бы не принуждение, являлось бы международно-

противоправным деяниемпринуждаемого государства; и

b) принуждающее государство делает это, зная об обстоятельствах этого деяния.

Статья 19

Действие настоящей Главы

Настоящая Глава не затрагивает международной ответственности, на основании

других положений этих статей, государства, которое совершает соответствующее деяние,

ни любого другого государства.

ГЛАВА V
Обстоятельства, исключающие противоправность

Статья 20

Согласие

Юридически действительное согласие государства на совершение конкретного

деяния другим государством исключает противоправность этого деяния в отношении

первого государства, в той мере в какой это деяние остается в пределах вышеуказанного

согласия.

Статья 21

Самооборона

Противоправность деяния государства исключается, если это деяние является

законной мерой самообороны, принятой в соответствии с Уставом Организации

Объединенных Наций.

Статья 22

Контрмеры в связи с международно-противоправным деянием

Противоправность деяния государства, не соответствующего международно-

правовому обязательству этого государства в отношении другого государства,

исключается, если и в той мере в какой это деяние является контрмерой, принятой против

последнего государства в соответствии с Главой II Части третьей.

Статья 23

Форс-мажор

1. Противоправность деяния государства, не соответствующего международно-

правовому обязательству этого государства, исключается, если это деяние обусловлено

форс-мажором, то есть появлением непреодолимой силы или непредвиденного события,

не поддающихся контролю государства, которые сделали в данных обстоятельствах

выполнение обязательства материально невозможным.

2. Пункт 1 не применяется, если:

a) форс-мажорная ситуация обусловлена - либо целиком, либо в сочетании с

другими факторами - поведением ссылающегося на нее государства; или

b) государство приняло на себя риск возникновения такой ситуации.

Статья 24

Бедствие

1. Противоправность деяния государства, не соответствующего международно-

правовому обязательству этого государства, исключается, если у исполнителя данного

деяния не было в ситуации бедствия иного разумного способа спасти свою жизнь или

жизнь вверенных ему других лиц.

2. Пункт 1 не применяется, если:

a) ситуация бедствия обусловлена - либо целиком, либо в сочетании с другими

факторами - поведением ссылающегося на него государства; или

b) данное деяние с вероятностью создаст сравнимую или бόльшую опасность.

Статья 25

Состояние необходимости

1. Государство не может ссылаться на состояние необходимости как на основание для

исключения противоправности деяния, не соответствующего международно-правовому

обязательству этого государства, за исключением тех случаев, когда это деяние:

a) является единственным для государства путем защиты существенного интереса

от большой и неминуемой опасности; и

b) не наносит серьезного ущерба существенному интересу государства или

государств, в отношении которых существует данное обязательство, или международного

сообщества в целом.

2. В любом случае государство не может ссылаться на состояние необходимости как на

основание для исключения противоправности, если:

а) данное международно-правовое обязательство исключает возможность ссылки

на состояние необходимости; или

b) это государство способствовало возникновению состояния необходимости.

Статья 26

Соблюдение императивных норм

Ничто в настоящей Главе не исключает противоправности любого деяния

государства, если это деяние не соответствует обязательству, вытекающему из

императивной нормы общего международного права.

Статья 27

Последствия ссылки на обстоятельство, исключающее противоправность

Ссылка на обстоятельство, исключающее противоправность, в соответствии с

настоящей Главой не затрагивает:

a) соблюдения данного обязательства, если и в той мере в какой обстоятельства,

исключающего противоправность, более не существует;

b) вопроса о компенсации за любой материальный вред, причиненный данным

деянием.

ЧАСТЬ ВТОРАЯ

СОДЕРЖАНИЕ МЕЖДУНАРОДНОЙ ОТВЕТСТВЕННОСТИ ГОСУДАРСТВА

ГЛАВА I
Общие принципы

Статья 28

Юридические последствия международно-противоправного деяния

Международная ответственность государства, которую влечет за собой

международно-противоправное деяние в соответствии с положениями Части первой,

порождает юридические последствия, установленные в настоящей Части.

Статья 29

Сохранение обязанности по исполнению обязательства

Юридические последствия международно-противоправного деяния согласно

настоящей Части не затрагивают сохраняющейся обязанности ответственного государства

по исполнению нарушенного обязательства.

Статья 30

Прекращение и неповторение деяния

Государство, ответственное за международно-противоправное деяние, обязано:

а) прекратить это деяние, если оно продолжается;

b) предоставить надлежащие заверения и гарантии неповторения деяния, если

того требуют обстоятельства.

Статья 31

Возмещение

1. Ответственное государство обязано предоставить полное возмещение вреда,

причиненного международно-противоправным деянием.

2. Вред включает любой ущерб, материальный или моральный, нанесенный

международно-противоправным деянием государства.

Статья 32

Недопустимость ссылки на внутригосударственное право

Ответственное государство не может ссылаться на положения своего

внутригосударственного права в качестве оправдания для невыполнения своих

обязательств в соответствии с настоящей Частью.

Статья 33

Объем международно-правовых обязательств, установленных в настоящей Части

1. Обязательства ответственного государства, установленные в настоящей Части, могут

быть обязательствами в отношении другого государства, в отношении нескольких

государств или в отношении международного сообщества в целом, что зависит, в

частности, от характера и содержания международно-правового обязательства и

обстоятельств нарушения.

2. Настоящая Часть не затрагивает любого права, вытекающего из международной

ответственности государства, которое может непосредственно приобретаться любым

лицом или образованием, иным чем государство.

ГЛАВА II
Возмещение вреда

Статья 34

Формы возмещения

Полное возмещение вреда, причиненного международно-противоправным деянием,

осуществляется в форме реституции, компенсации и сатисфакции, будь то отдельно или в

их сочетании, в соответствии с положениями настоящей Главы.

Статья 35

Реституция

Государство, ответственное за международно-противоправное деяние, обязано

осуществить реституцию, то есть восстановить положение, которое существовало до

совершения противоправного деяния, если и в той мере в какой реституция:

а) не является материально невозможной;

b) не влечет за собой бремя, которое совершенно непропорционально выгоде от

получения реституции вместо компенсации.

Статья 36

Компенсация

1. Государство, ответственное за международно-противоправное деяние, обязано

компенсировать ущерб, причиненный таким деянием, насколько такой ущерб не

возмещается реституцией.

2. Компенсация охватывает любой исчислимый в финансовом выражении ущерб,

включая упущенную выгоду, насколько она установлена.

Статья 37

Сатисфакция

1. Государство, ответственное за международно-противоправное деяние, обязано

предоставить сатисфакцию за вред, причиненный данным деянием, насколько он не

может быть возмещен реституцией или компенсацией.

2. Сатисфакция может заключаться в признании нарушения, выражении сожаления,

официальном извинении или выражаться в иной подобающей форме.

3. Сатисфакция не должна быть непропорциональна вреду и не может принимать

формы, унизительной для ответственного государства.

Статья 38

Проценты

1. Проценты на любую основную сумму, причитающуюся согласно настоящей Главе,

начисляются, когда это необходимо для обеспечения полного возмещения. Ставка и

метод расчета процентов определяются таким образом, чтобы достичь этого результата.

2. Проценты начисляются с даты, когда должна была быть выплачена основная сумма,

по дату выполнения платежного обязательства.

Статья 39

Усугубление вреда

При определении возмещения учитывается усугубление вреда намереннымили

небрежным действием или бездействием потерпевшего государства либо любого лица или

образования, в отношении которого истребуется возмещение.

ГЛАВА III
Серьезные нарушения обязательств, вытекающих из императивных норм общего

международного права

Статья 40

Применение настоящей Главы

1. Настоящая Глава применяется к международной ответственности, которую влечет за

собой серьезное нарушение государством обязательства, вытекающего из императивной

нормы общего международного права.

2. Нарушение такого обязательства является серьезным, если оно сопряжено с грубым

или систематическим невыполнением обязательства ответственным государством.

Статья 41

Особые последствия серьезного нарушения обязательства согласно настоящей Главе

1. Государства должны сотрудничать с целью положить конец правомерными

средствами любому серьезному нарушению по смыслу статьи 40.

2. Ни одно государство не признает правомерным положение, сложившееся в

результате серьезного нарушения по смыслу статьи 40, и не оказывает помощи или

содействия в сохранении такого положения.

3. Настоящая статья не затрагивает других последствий, указанных в настоящей Части,

и таких дальнейших последствий, которые может влечь за собой нарушение, к которому

применяется настоящая Глава, в соответствии с международным правом.

ЧАСТЬ ТРЕТЬЯ

ИМПЛЕМЕНТАЦИЯ МЕЖДУНАРОДНОЙ ОТВЕТСТВЕННОСТИ

ГОСУДАРСТВА

ГЛАВА I
Призвание государства к ответственности

Статья 42

Призвание к ответственности потерпевшим государством

Государство вправе в качестве потерпевшего государства призвать к

ответственности другое государство, если нарушенное обязательство является

обязательством в отношении:

а) этого государства в отдельности; или

b) группы государств, включающей это государство, или международного

сообщества в целом, и нарушение этого обязательства:

i) особо затрагивает это государство; или

ii) носит такой характер, что радикальным образом меняет положение всех

других государств, в отношении которых существует обязательство, в

том чтокасается дальнейшего исполнения этого обязательства.

Статья 43

Уведомление о требовании потерпевшим государством

1. Потерпевшее государство, призывающее к ответственности другое государство,

уведомляет это государство о своем требовании.

2. Потерпевшее государство может, в частности, указать:

а) поведение, которому ответственное государство должно следовать, с тем чтобы

прекратить противоправное деяние, если это деяние продолжается;

b) какую форму должно принять возмещение в соответствии с положениями

Части второй.

Статья 44

Допустимость требований

Призвание государства к ответственности не может быть осуществлено, если:

а) требование предъявлено не в соответствии с применимыми нормами о

государственной принадлежности требований;

b) к требованию применяется норма об исчерпании местных средств правовой

защиты, а не все доступные и эффективные местные средства правовой защиты были

исчерпаны.

Статья 45

Утрата права призывать к ответственности

Призвание государства к ответственности не может быть осуществлено, если:

а) потерпевшее государство юридически действительным образом отказалось от

требования; или

b) потерпевшее государство в силу его поведения должно считаться давшим

молчаливое юридически действительное согласие на утрату права требования.

Статья 46

Множественность потерпевших государств

Если несколько государств являются потерпевшими в результате одного и того же

международно-противоправного деяния, каждое потерпевшее государство может

отдельно призвать к ответственности государство, совершившее это международно-

противоправное деяние.
Статья 47

Множественность ответственных государств

1. Если несколько государств несут ответственность за одно и то же международно-

противоправное деяние, в связи с данным деянием можно призвать к ответственности

каждое из этих государств.

2. Пункт 1:

а) не позволяет никакому потерпевшему государству получить в порядке

компенсации больше, чем понесенный им ущерб;

b) не затрагивает прав на предъявление регрессных требований в отношении

других ответственных государств.

Статья 48

Призвание к ответственности государством, иным, чем потерпевшее государство

1. Любое государство, иное, чем потерпевшее государство, вправе призвать к

ответственности другое государство в соответствии с пунктом 2, если:

а) нарушенное обязательство является обязательством в отношении группы

государств, включающей это государство, и установлено в целях защиты коллективного

интереса этой группы; или

b) нарушенное обязательство является обязательством в отношении

международного сообщества в целом.

2. Любое государство, которое вправе призвать к ответственности в соответствии с

пунктом 1, может требовать от ответственного государства:

а) прекращения международно-противоправного деяния и предоставления

заверений и гарантий неповторения в соответствии со статьей 30; и

b) исполнения обязательства по возмещению в соответствии с предыдущими

статьями в интересах потерпевшего государства или бенефициариев нарушенного

обязательства.
3. Условия призвания к ответственности потерпевшим государством согласно статьям

43, 44 и 45 применяются к призванию к ответственности государством, которое вправе

сделать это согласно пункту 1.

ГЛАВА II
Контрмеры

Статья 49

Цель и пределы контрмер

1. Потерпевшее государство может принимать контрмеры против государства,

ответственного за международно-противоправное деяние, только с целью побудить это

государство выполнить его обязательства согласно Части второй.

2. Контрмеры ограничиваются временным неисполнением международно-правовых

обязательств принимающего такие меры государства в отношении ответственного

государства.

3. Контрмеры, по возможности, принимаются таким образом, чтобы позволить

возобновление исполнения соответствующих обязательств.

Статья 50

Обязательства, не затрагиваемые контрмерами

1. Контрмеры не могут затрагивать:

а) обязательства воздерживаться от угрозы силой или ее применения,

закрепленного в Уставе Организации Объединенных Наций;

b) обязательств по защитеосновных прав человека;

с) обязательств гуманитарного характера, запрещающих репрессалии;

d) иных обязательств, вытекающих из императивных норм общего

международного права.
2. Принимающее контрмеры государство не освобождается от выполнения своих

обязательств:

а) по любой процедуре урегулирования спора, применимой между ним и

ответственным государством;

b) уважать неприкосновенность дипломатических агентов и консульских

должностных лиц, дипломатических и консульских помещений, архивов и документов.

Статья 51

Пропорциональность

Контрмеры должны быть соразмерны причиненному вреду с учетом тяжести

международно-противоправного деяния и затронутых прав.

Статья 52

Условия, относящиеся к применению контрмер

1. До принятия контрмер потерпевшее государство должно:

а) потребовать, в соответствии со статьей 43, от ответственного государства

выполнения его обязательств согласно Части второй;

b) уведомить ответственное государство о любом решении принять контрмеры и

предложить провести переговоры с этим государством.

2. Несмотря на положения пункта 1 b), потерпевшее государство может принимать

такие неотложные контрмеры, которые необходимы для обеспечения его прав.

3. Контрмеры не могут приниматься, а в случае их принятия . должны

приостанавливаться без необоснованного промедления, если:

а) международно-противоправное деяние прекращено; и

b) спор находится на рассмотрении суда или трибунала, компетентного выносить

обязательные для сторон решения.

4. Пункт 3 не применяется, если ответственное государство не осуществляет

добросовестно процедуры урегулирования спора.

Статья 53

Прекращение контрмер

Контрмеры должны быть прекращены как только ответственное государство

выполнит свои обязательства, связанные с международно-противоправным деянием,

согласно Части второй.

Статья 54

Меры, принимаемые государствами, иными, чем потерпевшее государство

Настоящая Глава не затрагивает права любого государства, которое в соответствии с

пунктом 1 статьи 48 вправе призвать к ответственности другое

государство, принять правомерные меры против этого государства для обеспечения

прекращения нарушения и предоставления возмещения в интересах потерпевшего

государства или бенефициариев нарушенного обязательства.

ЧАСТЬ ЧЕТВЕРТАЯ

ОБЩИЕ ПОЛОЖЕНИЯ

Статья 55 

Lex specialis
Настоящие статьи не применяются, если и в той мере в какой условия наличия

международно-противоправного деяния или содержание международной ответственности

государства или ее имплементация определяются специальными нормами

международного права.
Статья 56

Вопросы ответственности государств, не регулируемые настоящими статьями

Применимые нормы международного права продолжают определять вопросы

ответственности государства за международно-противоправное деяние, в той мере в какой

они не регулируются настоящими статьями.

Статья 57

Ответственность международной организации

Настоящие статьи не затрагивают вопросов ответственности по международному

праву международной организации или любого государства за поведение международной

организации.

Статья 58

Индивидуальная ответственность

Настоящие статьи не затрагивают вопросов индивидуальной ответственности по

международному праву любого лица, действующего от имени государства.

Статья 59

Устав Организации Объединенных Наций

Настоящие статьи не затрагивают Устава Организации Объединенных Наций.
Tēmām: avoti, paražas, spēka pielietošana

3. (XXIX). Definition of Aggression

The Genera/ Assembly, 

Having considered the report of the Special Committee on the Question of Defining Aggression, established pursuant to its resolution 2330 (XXII) , of 18 December 1967, covering the work of its seventh session held from II March to 12 April 1974, including the draft Definition of Aggression adopted by the Special Committee by consensus and recommended for adoption by the General Assembly,

Deeply convinced that the adoption of the Definition of Aggression would contribute to the strengthening of international peace and security, 

3. Approves the Definition of Aggression, the text of which is annexed to the present resolution; 

2. Expresses its appreciation to the Special Committee on the Question of Defining Aggression for its work which resulted in the elaboration of the Definition of Aggression; 

3. Calls upon all States to refrain from all acts of aggression and other uses of force contrary to the Charter of the United Nations and the Declaration on Principles of International Law concerning Friendly Relations and Co-operation among States in accordance with the Charter of the United Nations;

4. Calls the attention of the Security Council to the Definition of Aggression, as set out below, and recommends that it should, as appropriate, take account of that Definition as guidance in determining, in accordance with the Charter, the existence of an act of aggression. 

2319th plenary meeting 

14 December 1974 

ANNEX

Definition of Aggression

The General Assembly,

Basing itself on the fact that one or the fundamental purposes of the United Nations is to maintain international peace and security and to take effective collective measures for the prevention and removal or threats to the peace, and for the suppression or acts or aggression or other breaches of the peace,

Recalling that the Security Council, in accordance with Article 39 of the Charter of the United Nations, shall deter- mine the existence of any threat to the peace, breach or the peace or act or aggression and shall make recommendations, or decide what measures wall be taken in accordance with Articles 41 and 42, to maintain or restore international peace and security,

Recalling also the duty of States under the Charter to settle their international disputes by peaceful means in order not to endanger international peace, security and justice,
Bearing in mind that nothing in this Definition shall be interpreted as in any way affecting the scope of the provisions of the Charter with respect to the functions and powers of the Organs of the United Nations, 

Considering also that since aggression is, the most serious and dangerous form or the illegal use of force, being fraught, in the conditions created by the existence of all types of weapons of mass destruction, with the possible threat of a world conflict and all its catastrophic consequences, aggression should be defined at the present stage, 

Reaffirming the duty of States not to use armed force to deprive peoples of their right to self-determination, freedom and independence, or to disrupt territorial integrity, 

Reaffirming also that the territory of a State shall not be violated by being the object, even temporarily, of military occupation or of other measures of force taken by another State in contravention of the Charter, and that it shall not be the object of acquisition by another State resulting from such measures or the threat thereof,

Reaffirming also the provisions of the Declaration on Principles of International Law concerning Friendly Relations and Co-operation among States in accordance with the Charter of the United Nations, 

Convinced that the adoption of a definition of aggression ought to have the effect of deterring a potential aggressor, would simplify the determination of acts of aggression and the implementation of measures to suppress them and wou1d also facilitate the protection of the rights and lawful interests of, and the rendering of assistance to, the victim, 

Believing that, although the question whether an act of aggression has been committed must be considcred in the light of all the circumstances of each particular case, it is nevertheless desirable to formulate basic principles as guidance for such determination, 

Adopts the following Definition or Aggression: 

Article 1

Aggression is the use of armed force by a state against the sovereignty, territorial integrity or political independence of another State, or in any other manner inconsistent with the Charter of the United Nations, as set out in this Definition. 

Explanatory note: In this Definition the term “State”: 

3. Is used without prejudice to questions or recognition or to whether a State is a member of the United Nations; 

(b) Includes the concept of a “group of States” where appropriate. 

Article 2

The first use of armed force by a State in contravention of the Charter shall constitute prima focie evidence of an act of aggression although the Security Council may, in conformity with the Charter, conclude that a determination that an act of aggression has been committed would not be justified in the light of other relevant circumstances, including the fact that the acts concerned or their consequences are not of sufficient gravity. 

Article 3

Any or the following acts, regardless of a declaration of war, shall, subject to and in accordance with the provisions of article 2, qualify as an act of aggression: 

3. The invasion of attack by the armed forces of a State of the territory of another State, or any military occupation, however temporary, resulting from such invasion or attack, or any annexation by the use of force of the territory of another State or part thereof; 

(b) Bombardment by the armed forces of a State against the territory of another State or the use of any weapons by a State against the territory of another State; 

© The blockade of the ports or coasts of a State by the armed forces of another State; 

(d) An attack by the armed forces or a State on the land, sea or air forces, or marine and air fleets or another State; 

(e) The use of armed forces of one State which are within the territory of another State with the agreement of the receiving State, in contravention of the conditions provided for in the agreement or any extension of their presence in such territory beyond the termination or the agreement; 

(f) The action of a State in allowing its territory, which it has placed at the disposal of another State, to be used by that other State for perpetrating an act of aggression against a third State; 

(g) The sending by or on behalf of a Stale of armed bands, groups, irregulars or mercenaries, which carry out acts of armed force against another State of such gravity as to amount to the acts listed above, or its substantial involvement therein. 

Article 4

The acts enumerated above are not exhaustive and the Security Council may determine that other acts constitute aggression under the provisions of the Charter. 

Article 5

3. No consideration of whatever nature, whether political, economic, military or otherwise, may serve as a justification for aggression. 

2. A war of aggression is a crime against international peace. Aggression gives rise to international responsibility. 

3. No territorial acquisition or special advantage resulting from aggression is or shall be recognized as lawful. 

Article 6

Nothing in this Definition shall be construed as in any way enlarging or diminishing the scope of the Charter, including its provisions concerning cases in which the use of force is lawful. 

Article 7

Nothing in this Definition, and in particular article 3, could in any way prejudice the right to self-determination, freedom and independence, as derived from the Charter, of peoples forcibly deprived of that right and referred to in the Declaration on Principles of International Law concerning Friendly Relations and Co-operation among States in accordance with the Charter of the United Nations, particularly peoples under colonial and racist crimes or other forms of alien domination; nor the right of these peoples to struggle to that end and to seek and receive support, in accordance with the principles of the Charter and in conformity with the above-mentioned Declaration. 

Article 8

In their interpretation and application the above provisions are interrelated and each provision should be construed in the context of the other provisions. 

Tēmām: avoti, starptautisko tiesību normu vieta Latvijas tiesību sistēmā, starptautisko tiesību piemērošana Latvijā
Par Latvijas Administratīvo pārkāpumu kodeksa 114.2 panta atbilstību 1965. gada 9. aprīļa Konvencijai par starptautiskās jūras satiksmes atvieglošanu
Latvijas Republikas Satversmes tiesas spriedums

Latvijas Republikas vārdā

Rīgā 2004. gada 7. jūlijā Lietā Nr. 2004-01-06

Konstatējošā daļa

1. Saeima 1997. gada 11. septembrī pieņēma likumu "Par Starptautisko konvenciju par starptautiskās jūras satiksmes atvieglošanu", kas stājās spēkā 1997. gada 24. septembrī. Ar šo likumu tika apstiprināta 1965. gada 9. aprīlī Londonā parakstītā Starptautiskā konvencija par starptautiskās jūras satiksmes atvieglošanu (turpmāk - Konvencija). Latvijā Konvencija ir spēkā no 1998. gada 21. marta.

Konvencijas 3.15. standarts noteic, ka "varas iestādes nevar kuģa īpašniekam uzlikt nekādus sodus, ja pasažiera kontroles dokuments tiek atzīts par neatbilstošu vai ja šī iemesla dēļ pasažierim tiek liegta iespēja iebraukt valstī".

2. 1998. gada 14. oktobrī Latvijas Administratīvo pārkāpumu kodekss (turpmāk - APK) tika papildināts ar 114.2 pantu. Savukārt 2003. gada 19. jūnijā Saeima pieņēma likumu "Grozījumi Latvijas Administratīvo pārkāpumu kodeksā", ar kuru APK 114.2 pants tika izteikts šādā redakcijā:

"Par vienas personas vai vairāku personu pārvadāšanu no ārvalstīm uz Latvijas Republiku, ja minētajām personām nav Latvijas Republikas valsts robežas šķērsošanai derīgu ceļošanas dokumentu un ja to veicis pārvadātājs ar jūras vai gaisa transportu, -

uzliek naudas sodu fiziskajām personām no simt līdz trīssimt latiem, bet juridiskajām personām - no divsimt piecdesmit līdz piectūkstoš latiem.

Par vienas personas vai vairāku personu pārvadāšanu no ārvalstīm uz Latvijas Republiku noteiktā kārtībā organizētas pasažieru grupas sastāvā, ja minētajām personām nav Latvijas Republikas valsts robežas šķērsošanai derīgu ceļošanas dokumentu un ja to veicis pārvadātājs ar autotransportu, -

uzliek naudas sodu fiziskajām personām no desmit līdz divsimt piecdesmit latiem, bet juridiskajām personām - no piecdesmit līdz divtūkstoš latiem."

3. Pieteikuma iesniedzējs - Rīgas pilsētas Ziemeļu rajona tiesa - 2004. gada 5. janvārī izskatīja akciju sabiedrības "Rīgas Jūras līnija" sūdzību par Valsts robežsardzes Rīgas pārvaldes priekšnieka vietas izpildītāja Leonarda Doniķa 2003. gada 29. augusta lēmumu administratīvā pārkāpuma lietā Nr. 2932-03098, ar kuru, pamatojoties uz APK 114.2 panta pirmo daļu, akciju sabiedrībai "Rīgas Jūras līnija" uzlikts naudas sods 250 latu apmērā. Minētajā lietā tika konstatēts, ka 2003. gada 29. augustā akciju sabiedrība "Rīgas Jūras līnija" kā pārvadātājs ar tai piederošo kuģi "Baltic Kristina" atveda uz Latviju Zviedrijas Karalistes pilsoni bez derīgiem ceļošanas dokumentiem (pases derīguma termiņš bija īsāks par trim mēnešiem).

Rīgas pilsētas Ziemeļu rajona tiesa (turpmāk - iesniedzējs) nolēma vērsties Satversmes tiesā ar lūgumu ierosināt lietu un izvērtēt APK 114.2 panta atbilstību Konvencijai.

No pieteikuma un tam pievienotajiem dokumentiem izriet, ka iesniedzējs lūdz izvērtēt APK 114.2 panta pirmās daļas atbilstību Konvencijas 3.15. standartam. Turklāt tikai daļā par pārvadāšanu ar jūras transportu (turpmāk - apstrīdētā norma).

Iesniedzējs uzskata, ka apstrīdētā norma "neatbilst Konvencijas 3.15. standartam, jo paredz pārvadātāja sodīšanu, ja pasažiera kontroles dokuments tiek atzīts par neatbilstošu vai ja šī iemesla dēļ pasažieriem tiek liegta iespēja iebraukt valstī (nav Latvijas Republikas valsts robežas šķērsošanai derīgu ceļošanas dokumentu)".

Secinājumu daļa

3.1. Konvencijas VI panta (a) daļa noteic, ka "standarti ir tie pasākumi, kuru vienota piemērošana [...] ir nepieciešama un lietderīga". Vārda "nepieciešams" (necessary - sk. lietas materiālu 55. lpp.) lietošana norāda uz standartu izpildīšanas obligāto raksturu. Līdz ar to Konvencijas pielikumā ietvertajiem standartiem ir obligāts un saistošs raksturs.

Savukārt Konvencijas V panta otrā daļa noteic, ka "nekas šajā Konvencijā vai tās pielikumā nevar tikt interpretēts kā aizliegums Līgumslēdzējvalsts valdībai piemērot spēkā esošos pasākumus, ko šī valdība uzskata par vajadzīgiem, lai saglabātu sabiedrisko morāli, kārtību un drošību vai lai novērstu sabiedrības, dzīvnieku vai augu veselību apdraudošu slimību vai kaitēkļu izplatību vai ievešanu". No šīs normas var secināt, ka apstrīdētās normas piemērošana nav bijusi aizliegta. Taču Konvencijas VIII pants noteic, ka "ikvienai Līgumslēdzējvalsts valdībai, kura uzskata par nelietderīgu pilnībā saskaņot savas formalitātes, dokumentārās prasības vai procedūras ar kādu no Standartiem vai kura sevišķu iemeslu dēļ uzskata par nepieciešamu pieņemt no Standartiem atšķirīgas formalitātes, dokumentārās prasības vai procedūru, par to jāinformē Ģenerālsekretārs un jāpaziņo tam par šīs prakses atšķirībām no Standartiem".

Šobrīd Konvencijai pievienojušās 94 dalībvalstis. Dažas no tām (piemēram, Beļģija, Dānija, Itālija, Lielbritānija, Nīderlande un Vācija) ir paziņojušas SJO ģenerālsekretāram par praksi, kura atšķiras no Konvencijas 3.15. standarta. Tomēr, kā tiks norādīts turpmāk, Latvija šādu paziņojumu nav sniegusi.

Valstij ir tiesības pieņemt izņēmumus no starptautiskā līguma tikai tad, ja starptautiskais līgums paredz šādu iespēju. Saskaņā ar Konvencijas VIII pantu dalībvalstij šādas tiesības ir. Saeima atbildes rakstā norāda, ka Ārlietu ministrijai vajadzēja sniegt informāciju atbilstoši Konvencijas VIII panta prasībām. Taču lietā esošie materiāli liecina par to, ka, pieņemot apstrīdēto normu, Saeima to nav vērtējusi kā Konvencijas izņēmumu. No Saeimas atbildes raksta un tam pievienotajiem dokumentiem izriet, ka likumprojektu, kurā ietverta apstrīdētā norma, nolūkā izpildīt Konvencijas par starptautisko civilo aviāciju 9. pielikuma prasības un noteikt aviokompāniju atbildību par tādu pasažieru nogādāšanu Latvijā, kuriem nav ieceļošanai nepieciešamo dokumentu, sagatavojusi Satiksmes ministrija. Līdztekus likumprojektā (APK 114.2 pantā) tika paredzēta atbildība arī jūras pārvadātājiem, lai novērstu šādu pasažieru nogādāšanu uz Latviju pa jūru.

Tātad likuma (2003. gada 19. jūnija likums "Grozījumi Latvijas Administratīvo pārkāpumu kodeksā") pieņemšanas procesā Saeima nav izvērtējusi apstrīdētās normas saistību ar Konvenciju.

Izpildot starptautiskās saistības, valsts rīkojas kā vienots starptautisko tiesību subjekts, un nav svarīgi, kas - parlaments, valdība vai kāda atsevišķa ministrija - nav pildījusi starptautiskā līguma uzlikto pienākumu, bet svarīgas ir sekas - saistību neizpilde. Katrai valstij ir tiesības izveidot tādu varas organizācijas struktūru, kādu tā vēlas, bet iekšējās varas sadales īpatnības nevar būt par iemeslu tam, lai nepildītu starptautiskos pienākumus [sk., piemēram, ILC Articles on Responsibility of States for Internationally Wrongful Acts 2001, Article 2(b) (Commentaries 5,6) , Article 4 (Commentaries 5,6) sk. http://www.un.org/law/ilc/reports/2001/english/chp4.pdf ] .
6. Apstrīdētā norma paredz atbildību par tādām darbībām, par kurām Konvencijas 3.15. standarts liedz valstīm noteikt atbildību, izņemot gadījumus, kad valsts Konvencijā noteiktajā kārtībā ir paziņojusi par atšķirīgu praksi. Tā kā Latvija par šādu praksi nav paziņojusi, šajā gadījumā Latvijas nacionālā norma ir pretrunā ar starptautisko normu.

1993.gada 6.aprīlī Latvijas Republikas Augstākā padome ar lēmumu "Par pievienošanos 1969.gada 23.maija Vīnes konvencijai par starptautisko līgumu tiesībām" ratificēja 1969. gada 23. maija Vīnes konvenciju par starptautisko līgumu tiesībām (turpmāk - Vīnes konvencija). Šajā konvencijā noteikts, ka konvencijas dalībvalstis atzīst līguma kā starptautiskā tiesību avota arvien pieaugošo lomu miermīlīgās sadarbības attīstīšanā starp valstīm, neraugoties uz to konstitucionālo vai sabiedrisko sistēmu atšķirībām. Vīnes konvencijas 26. pants noteic, ka "katrs spēkā esošs līgums ir saistošs tā dalībniekiem un izpildāms godprātīgi". Līdz ar to katrai starptautiskā līguma dalībvalstij jāievēro taisnīgums un cieņa pret pienākumiem, kas izriet no līgumiem un citiem starptautisko tiesību avotiem. Valsts nevar pretstatīt savas nacionālās tiesības starptautiskajām saistībām (tiesībām).

Latvijas Republikas Satversmes (turpmāk - Satversme) 68. pants inter alia paredz, ka visiem starptautiskajiem līgumiem, kuri nokārto likumdošanas ceļā izšķiramus jautājumus, nepieciešama Saeimas apstiprināšana. Satversmes sapulce, ietverot minēto normu Satversmē, nav pieļāvusi, ka Latvijas valsts varētu nepildīt savas starptautiskās saistības. Prasība apstiprināt Saeimā attiecīgos starptautiskos līgumus Satversmē ietverta ar mērķi nepieļaut tādas starptautiskās saistības, kas likumdošanas kārtībā izšķiramus jautājumus noregulētu bez Saeimas piekrišanas. Tādējādi redzams, ka Satversmes sapulce ir vadījusies no prezumpcijas, ka starptautiskās saistības "nokārto" jautājumus un tās ir jāpilda.

Likumā "Par likumu un citu Saeimas, Valsts prezidenta un Ministru kabineta pieņemto aktu izsludināšanas, publicēšanas, spēkā stāšanās kārtību un spēkā esamību" nav speciāli atrunāta starptautisko līgumu vieta Latvijas normatīvo aktu hierarhijā. Taču jāņem vērā, ka šis likums tika pieņemts pēc likuma "Par Latvijas Republikas starptautiskajiem līgumiem" spēkā stāšanās. Likuma "Par Latvijas Republikas starptautiskajiem līgumiem" 13. pants noteic, ka gadījumā, "ja starptautiskajā līgumā, kuru Saeima ir apstiprinājusi, paredzēti citādi noteikumi nekā Latvijas Republikas likumdošanas aktos, tiek piemēroti starptautiskā līguma noteikumi". Arī Satversmes tiesas likuma 16. panta 6. punkts paredz, ka Satversmes tiesa izskata lietas par Latvijas nacionālo tiesību normu atbilstību starptautiskajiem līgumiem, kas nav pretrunā ar Satversmi.

Tādējādi no minētajiem likumiem un starptautiskajām saistībām, ko Latvijas Republika uzņēmusies, ratificējot Vīnes konvenciju, izriet, ka katrā konkrētā gadījumā, ja rodas pretruna starp Saeimas apstiprinātām starptautisko tiesību normām un Latvijas nacionālajām tiesību normām, ir jāpiemēro starptautisko tiesību normas. Turklāt starptautiskās saistības, kuras Latvija uzņēmusies ar Saeimā apstiprinātiem starptautiskajiem līgumiem, ir saistošas arī pašai Saeimai. Tā nedrīkst pieņemt tiesību aktus, kas ir pretrunā ar šīm saistībām.

Administratīvā procesa likums (turpmāk - APL) inter alia noteic ārējo normatīvo aktu, vispārējo tiesību principu un starptautisko tiesību normu piemērošanu, kā arī ārējo normatīvo aktu juridiskā spēka hierarhiju administratīvajā procesā. Šā likuma 15. panta trešā daļa paredz, ka "starptautisko tiesību normas neatkarīgi no to avota piemēro atbilstoši to vietai ārējo normatīvo aktu juridiskā spēka hierarhijā".

Tiesību normas piemērotājam, arī tiesai, konstatējot pretrunu starp starptautisko tiesību normu un Latvijas nacionālo tiesību normu, jāpiemēro starptautiskā tiesību norma.

7. Pēc iestāšanās Eiropas Savienībā Latvijas Republikai jāpilda saistības, kas izriet no Līguma par pievienošanos Eiropas Savienībai. Saskaņā ar minēto aktu Latvijai ir saistoša Padomes direktīva 2001/51/EK. Ievērojot Direktīvas 4. pantu, dalībvalstīm jāveic attiecīgi pasākumi, lai nodrošinātu to, ka sankcijas, kas piemērojamas pārvadātājiem atbilstoši Šengenas līguma 26. panta 2. un 3. punkta noteikumiem, ir preventīvas, efektīvas un samērīgas.

Šengenas līguma 26. panta otrajā daļā ir noteikts, ka dalībvalstīm jāuzliek sodi tiem pārvadātājiem, kas transportē personas, kuras nav ES pilsoņi (aliens), bez nepieciešamajiem dokumentiem no trešās valsts uz ES teritoriju.

Savukārt no apstrīdētās normas izriet, ka tā attiecas uz ikvienas personas pārvadāšanu. Līdz ar to rodas pretruna starp nacionālo tiesību normu (apstrīdēto normu), Direktīvas normu un starptautiskā līguma normu (Konvencijas 3.15. standartu).

Konsolidētā Eiropas Kopienas dibināšanas līguma 307. pants regulē šādus gadījumus, nosakot, ka Eiropas tiesības neietekmē iepriekšējus līgumus, lai gan dalībvalstīm būtu jācenšas likvidēt šīs nesaderības. Tomēr tajā laikā, kamēr dalībvalsts nav veikusi nekādas darbības (denonsēšana, atrunu izdarīšana), jāpiemēro starptautiskais līgums (sk. lietu C-158/91 Criminal proceedings against Jean-Claude Levy). Arī APL paredz, ka Eiropas Savienības (Kopienu) tiesību normas piemēro atbilstoši to vietai ārējo normatīvo aktu juridiskā spēka hierarhijā. Piemērojot Eiropas Savienības (Kopienu) tiesību normas, iestādei un tiesai jāņem vērā Eiropas Kopienu Tiesas judikatūra.

Vadoties no Kopienu Tiesas lēmuma lietā Komisija pret Itāliju (Commission v. Italy, Case 10/61, [1962] ECR, p.11), attiecībās ar citām dalībvalstīm piemērojamas Eiropas Savienības (Kopienu) normas, t.i., piemērojami Eiropas Kopienu tiesību akti. Turklāt, ja dalībvalsts konstatē savu starptautiski tiesisko saistību nesaderību ar Eiropas Kopienu tiesību normām, tai ir jāveic viss nepieciešamais, lai nesaderību novērstu.

Attiecībā uz pārvadātājiem, kuru kuģi peld ar ES dalībvalstu karogu, jāpiemēro Direktīvas prasības (APK norma). Tā kā Latvijas Republika nav paziņojusi SJO ģenerālsekretāram par atšķirīgu praksi Konvencijas 3.15. standarta piemērošanā, uz pārvadātāju kuģiem, kas peld ar trešo valstu - Konvencijas dalībvalstu - karogu, jāpiemēro Konvencijas 3.15. standarts.

Vienlaikus, ņemot vērā Konsolidētā Eiropas Kopienas dibināšanas līguma 307. pantā noteikto valsts pienākumu panākt iepriekš noslēgto starptautisko līgumu atbilstību Eiropas tiesībām, Latvijai ir jāveic attiecīgie nepieciešamie pasākumi.

8. Tādējādi laikā no apstrīdētās normas pieņemšanas līdz 2004. gada 1. maijam apstrīdētā norma daļā par atbildības noteikšanu to valstu pārvadātājiem, kas ir Konvencijas dalībvalstis, bija pretrunā ar Konvencijas 3.15. standartu.

Savukārt laikā pēc 2004. gada 1. maija, ja Latvijas valsts Konvencijā noteiktajā kārtībā nepaziņo par atšķirīgo praksi, apstrīdētā norma daļā par atbildības noteikšanu to valstu pārvadātājiem, kas ir Konvencijas dalībvalstis, bet nav ES valstis, ir pretrunā ar Konvencijas 3.15. standartu.

Latvijas Republikas Satversmes tiesa

 

S P R I E D U M S

LATVIJAS REPUBLIKAS VĀRDĀ
Rīgā 2003.gada 27.novembrī
lietā Nr. 2003-13-0106 
    Latvijas Republikas Satversmes tiesa pamatojoties uz Latvijas Republikas Satversmes 85.pantu, Satversmes tiesas likuma 16.panta 1. un 6.punktu, 17.panta pirmās daļas 5.punktu un 28.1 pantu, pēc Latvijas Republikas ģenerālprokurora pieteikuma rakstveida procesā 2003.gada 28.oktobra tiesas sēdē izskatīja lietu
“Par Darba likuma 57. panta pirmās daļas, 136.panta trešās daļas 2. un 3.punkta un 143.panta ceturtās daļas 2. un 3.punkta atbilstību Latvijas Republikas Satversmes 106.pantam, 1930.gada 28.jūnija Konvencijas par piespiedu darbu 1., 2. un 4.pantam un 1957.gada 25.jūnija Konvencijas par piespiedu darba izskaušanu 1.pantam”. 

Konstatējošā daļa
 1.        2001.gada 20.jūnijā Saeima pieņēma Darba likumu, kura 57.panta pirmā daļa noteic, ka “darba devējam ir tiesības ne ilgāk kā uz vienu mēnesi viena gada laikā norīkot darbinieku darba līgumā neparedzēta darba veikšanai, lai novērstu nepārvaramas varas, nejauša notikuma vai citu ārkārtēju apstākļu izraisītas sekas, kuras nelabvēlīgi ietekmē vai var ietekmēt parasto darba gaitu uzņēmumā. Dīkstāves gadījumā darba devējam ir tiesības norīkot darbinieku darba līgumā neparedzēta darba veikšanai ne ilgāk kā uz diviem mēnešiem viena gada laikā”. Darba likuma 136.panta trešā daļa noteic, ka “darba devējam ir tiesības nodarbināt darbinieku virsstundu darbā bez viņa rakstveida piekrišanas šādos izņēmuma gadījumos: … 2) lai novērstu nepārvaramas varas, nejauša notikuma vai citu ārkārtēju apstākļu izraisītas sekas, kas nelabvēlīgi ietekmē vai var ietekmēt parasto darba gaitu uzņēmumā; 3) steidzama, iepriekš neparedzēta darba pabeigšanai noteiktā laikā”. Savukārt 143.panta ceturtā daļa noteic, ka “atsevišķus darbiniekus ar darba devēja rakstveida rīkojumu var iesaistīt darbā nedēļas atpūtas laikā, pēc darbinieka izvēles piešķirot atpūtu citā nedēļas dienā vai izmaksājot atlīdzību atbilstoši šā likuma 68.panta noteikumiem, šādos gadījumos: … 2) lai novērstu nepārvaramas varas, nejauša notikuma vai citu ārkārtēju apstākļu izraisītas sekas, kas nelabvēlīgi ietekmē vai var ietekmēt parasto darba gaitu uzņēmumā; 3) steidzama, iepriekš neparedzēta darba pabeigšanai noteiktā laikā” (turpmāk – apstrīdētās normas).

Darba likums stājās spēkā 2002.gada 1.jūnijā.

Jau 1991.gada 10.decembrī Latvijas Republikas Augstākā padome pieņēma konstitucionālo likumu “Cilvēka un pilsoņa tiesības un pienākumi”, kura 20.pantā bija paredzēts piespiedu darba aizliegums.

Kopš 1997.gada 13.jūnija Latvijas Republikā ir spēkā Eiropas Cilvēka tiesību un pamatbrīvību aizsardzības konvencija (turpmāk – Konvencija), kura noteic, ka “nevienam cilvēkam nedrīkst likt veikt piespiedu vai obligāto darbu” (4.panta otrā daļa).

1998.gada 15.oktobrī Latvijas Republikas Satversmē (turpmāk – Satversme) tika izdarīti grozījumi, saskaņā ar kuriem Satversme tika papildināta ar 8.nodaļu “Cilvēka pamattiesības” (89.-116.pants). Šīs nodaļas 106.pants ietver normas, kas noteic: “Piespiedu darbs ir aizliegts. Par piespiedu darbu netiek uzskatīta iesaistīšana katastrofu un to seku likvidēšanā un nodarbināšana saskaņā ar tiesas nolēmumu.”

Starptautiskā darba organizācija (turpmāk – SDO) 1930.gada 28.jūnijā pieņēma Konvenciju par piespiedu darbu [Convention (No.29) Concerning Forced Labour] (turpmāk – SDO konvencija Nr.29). Latvija šo konvenciju nav ratificējusi.
1957.gada 25.jūnijā SDO pieņēma Konvenciju par piespiedu darba izskaušanu [Convention (No.105) Concerning the Abolition of Forced Labour] (turpmāk – SDO konvencija Nr.105). Latvija šai konvencijai pievienojās, Latvijas Republikas Augstākajai padomei pieņemot 1990.gada 4.maija deklarāciju “Par Latvijas Republikas pievienošanos starptautisko tiesību dokumentiem cilvēktiesību jautājumos”. 1992.gada 27.janvārī Latvijas Republikas ratifikācijas akts tika reģistrēts SDO, taču konvencijas teksts netika pārtulkots latviešu valodā un publicēts oficiālā izdevumā.

 

2.        Pieteikuma iesniedzējs – Latvijas Republikas ģenerālprokurors (turpmāk – iesniedzējs) apstrīd Darba likuma 57.panta pirmās daļas, 136.panta trešās daļas 2. un 3.punkta un 143.panta ceturtās daļas 2. un 3.punkta atbilstību Satversmes 106.pantam, SDO konvencijas Nr.29  1., 2. un 4.pantam un SDO konvencijas Nr.105 1.pantam.

Secinājumu daļa 

1.      Lai izvērtētu apstrīdēto normu atbilstību Satversmes 106.pantā noteiktajam piespiedu darba aizliegumam, nepieciešams noskaidrot jēdziena “piespiedu darbs” saturu. 

1.1. Satversmes 106.pantā nav dota piespiedu darba definīcija. Tajā vienīgi ir norādīti darbi, kuri netiek uzskatīti par piespiedu darbu, – iesaistīšana katastrofu un to seku likvidēšanā un nodarbināšana saskaņā ar tiesas nolēmumu.

Piespiedu darba aizliegums ir noteikts vairākos starptautiskos cilvēktiesību dokumentos, tostarp Konvencijā, SDO konvencijās Nr.29 un Nr.105.

Konvencijas 4.pantā ir noteikts piespiedu darba aizliegums, taču, tāpat kā Satversmes 106.pantā, netiek dota piespiedu darba definīcija. 

Eiropas Cilvēktiesību tiesa izmanto piespiedu darba definīciju, kas dota SDO konvencijas Nr.29 2.panta pirmajā daļā. Eiropas Cilvēktiesību tiesa šo definīciju atzina par saistošu, jo Konvencijas 4.pants ir pieņemts, pamatojoties uz SDO konvenciju Nr.29 (Law of the European Convention on Human Rights. London, Dublin, Edinburgh, Butterworths, 1995, p.92).
SDO konvencija Nr.29 tika pieņemta, lai atbrīvotu no piespiedu darbiem koloniju pamatiedzīvotājus. Otrais pasaules karš un pēckara laiks nesa līdzi jaunu piespiedu darba vilni, kuram galvenokārt bija politiski motīvi. Totalitārajos režīmos piespiedu darbs kalpoja par līdzekli ekonomisko mērķu sasniegšanai. Lai izskaustu piespiedu darbu jaunajos apstākļos, 1957.gada 25.jūnijā tika pieņemta SDO konvencija Nr.105, kas tiek uzskatīta par SDO konvencijas Nr.29 papildinājumu, nevis jaunu redakciju.

Tā kā Latvija ir Konvencijas dalībvalsts, tai ir saistoši Eiropas Cilvēktiesību tiesas spriedumi un tai jārespektē spriedumos paustās atziņas par starptautisko tiesību normu interpretāciju.

SDO konvenciju Nr.29 Latvijā nevar uzskatīt par vispārsaistošu, jo tā nav ratificēta. Arī SDO konvencijas Nr.105 ratifikācija faktiski nav pabeigta, jo saskaņā ar likuma “Par likumu un citu Saeimas, Valsts prezidenta un Ministru kabineta pieņemto aktu izsludināšanas, publicēšanas, spēkā stāšanās kārtību un spēkā esamību” 2.pantu un likuma “Par Latvijas Republikas starptautiskajiem līgumiem” 16.pantu ir nepieciešama tās publicēšana valsts valodā oficiālā preses izdevumā.

Ņemot vērā iepriekš minētos apstākļus, SDO konvencijas Nr.29 un Nr.105 ir izmantojamas vienīgi Satversmes tiesas sprieduma argumentācijā.

LATVIJAS REPUBLIKAS SATVERSMES TIESAS KOLĒĢIJA

LĒMUMS PAR ATTEIKŠANOS IEROSINĀT LIETU

Rīga 

2003. gada 28.maijā 

Satversmes tiesas 2. kolēģija, 

kolēģijas sēdē izskatījusi Satversmes tiesā saņemto divdesmit Latvijas Republikas astotās Saeimas deputātu pieteikumu par lietas ierosināšanu (reģistrēts 2003. gada 4. aprīlī, pieteikuma reģ. nr. 29),

konstatēja:

1. Pieteikuma iesniedzēji lūdz Satversmes tiesu ierosināt lietu un lemt par Latvijas Republikas 8. saeimas 2003. gada 20. marta paziņojuma “Par Latvijas atbalstu ANO Drošības padomes rezolūcijas Nr. 1441 izpildei” (turpmāk – apstrīdētais akts) atbilstību Satversmes 44. pantam, likuma “Latvijas Nacionālo bruņoto spēku piedalīšanās starptautiskajās operācijās” 1. un 2. pantam, kā arī likuma “Par Latvijas Republikas starptautiskajiem līgumiem” trešajai nodaļai.

2. Saeimas kompetencē ir ne tikai likumdošanas funkcija, bet tai ir arī plašas tiesības valsts ārpolitikas un aizsardzības politikas veidošanā. Pieņemot apstrīdēto aktu, Saeima ir paudusi savu politisko nostāju Irākas krīzes jautājumā un izteikusi atbalstu ANO Drošības Padomes 2002. gada 8. novembra rezolūcijai nr. 1441. Neskatoties uz to, ka apstrīdētajā aktā ir skarti arī procesuāli tiesiskie aspekti, kopumā šis paziņojums galvenokārt ir politiska rakstura akts, kura izvērtēšanai nepieciešami nevis tiesiski, bet gan politiski kritēriji.

3. Satversmes tiesas kompetence ir noteikta Satversmes 85. pantā, kā arī Satversmes tiesas likuma 1. un 16. pantā. Atbilstoši Satversmes likuma 16. panta 4. punktam Satversmes tiesa izskata arī lietas par “citu Saeimas aktu” atbilstību likumam. Taču Satversmes tiesa ir tiesu varas institūcija un tās uzdevums ir nevis jautājumu risināšana, bet gan tiesas spriešana, izmantojot tiesiskus līdzekļus.

4. Pieteikuma iesniedzēju norādītie argumenti un valdības locekļu Saeimas sēdē teikto runu analīze liecina, ka pieteikuma pamatojums ir vairāk ar politisku nevis juridisku raksturu. Bez tam pieteikumā vispār nav sniegts juridiskais pamatojums, kāpēc apstrīdētais akts neatbilst Satversmes 44. pantam un likuma “Par Latvijas Republikas starptautiskajiem līgumiem” trešajai nodaļai.

Tādējādi, uzņemoties apstrīdētā akta atbilstības izvērtēšanu, Satversmes tiesa iesaistītos politisku jautājumu risināšanā, kas nav tās kompetencē un neatbilst varas dalīšanas principiem.


Ņemot vērā konstatēto un pamatojoties uz Satversmes tiesas likuma 20. panta piektās daļas 1. punktu, Satversmes tiesas 2. kolēģija

nolēma:


Atteikties ierosināt Satversmes tiesā lietu pēc divdesmit Latvijas Republikas astotās Saeimas deputātu pieteikuma.

Tēmām: starptautiskā atbildība, diplomātiskās tiesības, starptautiskās cilvēktiesības
SPRIEDUMS
LATVIJAS REPUBLIKAS VĀRDĀ
Rīgā 2005. gada 7. martā
lietā Nr. 2004–15–0106

“Par likuma “Par to bijušās PSRS pilsoņu statusu, kuriem nav Latvijas vai citas valsts pilsonības” 1. panta trešās daļas 5. punkta, 2. panta otrās daļas 2. punkta, 7. panta pirmās daļas 2. punkta atbilstību Latvijas Republikas Satversmes 98. pantam, Eiropas Cilvēka tiesību un pamatbrīvību aizsardzības konvencijas Ceturtā protokola 2. un 3. pantam, Starptautiskā pakta par pilsoniskajām un politiskajām tiesībām 12. pantam un 1961. gada 30. augusta Konvencijas par apatrīdu skaita samazināšanu 8. panta 1. punktam”.

17. Nepilsoņa statuss nav un nevar tikt uzskatīts par Latvijas pilsonības paveidu. Tomēr nepilsoņiem noteiktās tiesības un starptautiskās saistības, ko Latvija uzņēmusies pret šīm personām, liecina, ka nepilsoņu tiesiskā saikne ar Latviju tiek zināmā mērā atzīta un uz tās pamata ir radušies savstarpēji pienākumi un tiesības. Tas izriet no Satversmes 98. panta, kas citastarp noteic, ka ikvienam, kam ir Latvijas pase, ir tiesības uz valsts aizsardzību un tiesības brīvi atgriezties Latvijā.  

Tiesības, ko Latvija noteikusi tās nepilsoņiem, var ietekmēt citu valstu imigrācijas politiku attiecībā uz šīm personām, jo citas valstis rēķinās ar to, ka Latvija attiecībā uz šīm personām uzņemas noteiktas saistības, piemēram, garantē nepilsoņiem diplomātisko aizsardzību ārvalstīs, kā arī tiesības atgriezties Latvijā. 

Tādējādi Saeimai, izdarot grozījumus Nepilsoņu likumā, bija jāapsver to potenciālās starptautiskās sekas. Līdz ar to nepieciešams analizēt apstrīdēto normu atbilstību tiesībām, kas izriet no Satversmes 98. panta, proti – ikviena tiesībām brīvi izbraukt no Latvijas, kā arī ikviena, kam ir Latvijas pase, tiesībām uz valsts aizsardzību, atrodoties ārpus Latvijas, un tiesībām atgriezties Latvijā. Tāpat jāizvērtē, vai apstrīdētās normas atbilst saistībām, ko Latvijai noteic Cilvēktiesību konvencijas Ceturtā protokola 2. un 3. pants, Pakta 12. pants, kā arī Bezvalstnieku konvencijas 8. panta 1. punkts.

18. No pieteikuma izriet, ka jāizvērtē apstrīdēto normu atbilstība tikai Satversmes 98. panta pirmajiem diviem teikumiem, kas noteic: “Ikvienam ir tiesības brīvi izbraukt no Latvijas. Ikviens, kam ir Latvijas pase, ārpus Latvijas atrodas valsts aizsardzībā, un viņam ir tiesības brīvi atgriezties Latvijā.”  

Satversmes tiesa jau iepriekš norādījusi, ka gadījumos, kad ir šaubas par Satversmē ietverto cilvēktiesību normu saturu, tās tulkojamas pēc iespējas atbilstoši interpretācijai, kāda tiek lietota starptautisko cilvēktiesību normu praksē (sk. Satversmes tiesas 2000. gada 30. augusta sprieduma lietā Nr. 2000-03-01 secinājumu daļas 5. punktu). Turklāt no Satversmes 89. panta, kas noteic, ka “valsts atzīst un aizsargā cilvēka pamattiesības saskaņā ar šo Satversmi, likumiem un Latvijai saistošiem starptautiskajiem līgumiem”, izriet, ka likumdevēja mērķis bija panākt Satversmē ietverto tiesību normu un starptautisko cilvēktiesību normu savstarpēju harmoniju (sk., piemēram, Satversmes tiesas 2003. gada 27. jūnija sprieduma lietā Nr. 2003–04–01 secinājumu daļas 1. punktu un 2005. gada 17. janvāra sprieduma lietā Nr. 2004–10–01 7. 1. punktu). Tādēļ noskaidrojams, cik lielā mērā Paktā un Cilvēktiesību konvencijā noteiktās tiesības un to īstenošanas prakse ir piemērojama, interpretējot Satversmes 98. pantā ietverto tiesību saturu.  

            Pakta 12. panta 2. punktā ietvertās tiesības izbraukt no valsts, arī savas valsts, attiecas uz jebkuru personu, ne tikai uz attiecīgās valsts pilsoni. Līdz ar to šīs normas saturs ir piemērojams, vērtējot apstrīdēto normu atbilstību Satversmes 98. pantam. 

Pakta 12. panta 4. punktā ir noteiktas tiesības atgriezties savā valstī. Cilvēktiesību komiteja norādījusi, ka šajā normā ietvertās tiesības ir interpretējamas, ņemot vērā personas īpašo saikni ar valsti. Šajā pantā noteikto tiesību piemērošana nav ierobežota ar pilsonības valsti tās formālajā izpratnē. Tiesības atgriezties savā valstī attiecas arī uz valsti, ar kuru personai ir īpaša saikne [sk.: Joseph S., Schultz J., Castan M. (ed.) The International Covenant in Civil and Political Rights. Cases, materials and commentary, 2nd ed., Oxford University Press, 2004, p. 366]. Līdz ar to arī Pakta 12. panta 4. punktā ietverto tiesību saturs ir piemērojams, vērtējot apstrīdēto normu atbilstību Satversmes 98. pantam. 

Cilvēktiesību konvencijas Ceturtā protokola 2. panta 2. punkts noteic ikviena tiesības brīvi atstāt jebkuru valsti, arī savu valsti. Eiropas Cilvēktiesību tiesa līdz šim nav norādījusi, ka šajā pantā ietvertās tiesības būtu attiecināmas tikai uz attiecīgās valsts pilsoņiem. Līdz ar to šī norma ir piemērojama, interpretējot Satversmes 98. pantā ikvienam nostiprinātās tiesības izbraukt no valsts.  

Cilvēktiesību konvencijas Ceturtā protokola 3. panta 2. punkts noteic, ka nevienam cilvēkam nedrīkst liegt tiesības atgriezties tās valsts teritorijā, kuras pilsonis viņš ir. Eiropas Cilvēktiesību tiesa ir norādījusi, ka “Konvencija negarantē personai tiesības iebraukt un uzturēties valstī, kuras pilsonis attiecīgā persona nav, kā arī negarantē tiesības netikt izraidītam no šīs valsts. Līgumslēdzējām valstīm saskaņā ar starptautiskajās tiesībās iedibinātu principu ir tiesības kontrolēt tādu personu iebraukšanu, uzturēšanos un izbraukšanu, kuras nav tās pilsoņi (non-nationaux)” (Cour europeénne des Droits de l’Homme, Décision finale sur la recevabilité de la requête no 50183/99 présentée par Aleksandr Kolosovskiy contre la Lettonie, le point B.c). Tātad šī Cilvēktiesību konvencijas norma garantē tiesības tikai attiecīgās valsts pilsoņiem un nav piemērojama attiecībā uz Latvijas nepilsoņiem, interpretējot Satversmes 98. pantā noteiktās tiesības atgriezties Latvijā. 

            No iepriekšminētā izriet, ka Paktā un Konvencijā noteikto tiesību apjoms ir atšķirīgs, bet no Latvijas tiesību viedokļa Latvijai ir saistošs plašākais starptautiskais cilvēktiesību standarts.

19. Satversmes 98. pants noteic ikviena tiesības brīvi izbraukt no Latvijas. Šīs tiesības sevī ietver vairākus aspektus. Tiesības atstāt valsts teritoriju nevar tikt ierobežotas, prasot iemeslu, kāpēc persona vēlas atstāt valsti. Tāpat šīs tiesības nevar tikt ierobežotas, nosakot, cik ilgu laiku indivīds drīkst atrasties ārpus valsts (sk.: Joseph S., Schultz J.,  Castan M., p. 355). Tās sevī ietver arī indivīda tiesības brīvi izbraukt uz citu valsti pēc savas izvēles, ja vien attiecīgā valsts šo personu uzņem (sk. Eiropas cilvēktiesību tiesas 2004. gada 13. februāra sprieduma lietā  “Napijalo v. Croatia” 68.§).
            Satversmes 98. pants noteic arī ikviena, kam ir Latvijas pase, tiesības brīvi atgriezties Latvijā. To personu loks, kurām ir konstitucionāli noteiktas tiesības brīvi atgriezties Latvijā, nosakāms Personu apliecinošo dokumentu likuma kontekstā. Šā likuma 4. pants paredz, kāda veida pases izsniedzamas Latvijā. Atbilstoši šim pantam Latvijas pase tiek izsniegta ne tikai pilsoņiem, bet arī nepilsoņiem. Līdz ar to tiesības brīvi atgriezties Latvijā ir attiecināmas arī uz Latvijas nepilsoņiem. 

            Satversmes 98. pants noteic, ka ikviens, kam ir Latvijas pase, ārpus Latvijas atrodas valsts aizsardzībā. Tas nozīmē, ka Latvija īsteno diplomātisko aizsardzību attiecībā uz personām, kam ir Latvijas pase. Diplomātiskā aizsardzība nepieder pie pamattiesībām, bet ir uzskatāma par cilvēktiesību īstenošanas mehānismu un var izpausties, piemēram, tādejādi, ka personai tiek nodrošināta pieeja konsulārajām institūcijām. Tā ir valsts rīcības brīvība – īstenot diplomātisko aizsardzību attiecībā uz indivīdu vai ne. Tomēr valstij var būt pienākums īstenot diplomātisko aizsardzību, ja attiecībā uz indivīdu ir pārkāptas ius cogens normas. 

            Pastāv atšķirīgi viedokļi par to, vai diplomātiskā aizsardzība īstenojama tikai attiecībā uz personām, kuras starptautisko tiesību kontekstā tiek uzskatītas par attiecīgās valsts valstspiederīgajiem Notebohma lietas [Nottebohm judgement (Liechtenstein v. Guatemala), Second Phase, [1955] ICJ Reports] izpratnē, vai arī tikpat nozīmīgs apstāklis var būt pastāvīgā uzturēšanās attiecīgajā valstī [sk.: Report of the International Law Commission on the work of its fifty-second session, 1 May to 9 June and 10 July to 18 August 2000 (A/55/10), Chapter V;  http://www.un.org/law/ilc/reports/2000/english/chp5e.pdf]. Satversmes 98. panta formulējums norāda uz to, ka Latvija diplomātisko aizsardzību noteic arī attiecībā uz Latvijas nepilsoņiem.

25. Pieteikuma iesniedzēji norāda, ka nepieciešams izvērtēt apstrīdēto normu atbilstību arī Bezvalstnieku konvencijas 8. panta 1. punktam.

Bezvalstnieku konvencijai Latvija pievienojusies ar 1990. gada 4. maija deklarāciju “Par Latvijas Republikas pievienošanos starptautisko tiesību dokumentiem cilvēktiesību jautājumos”. Šī konvencija Latvijā ir spēkā no 1992. gada 13. jūlija. Lai arī Bezvalstnieku konvencija Latvijas valstij ir saistoša, tās oficiālais tulkojums latviešu valodā nav publicēts. Tādējādi konvencijas neoficiālais tulkojums latviešu valodā atbilstoši 1969. gada Vīnes konvencijas par starptautisko līgumu tiesībām 33. pantam ir izmantojams tiktāl, ciktāl tas nav pretrunā ar šīs konvencijas autentisko tekstu. 

Konvencijas autentiskie teksti – konkrēti, angļu un franču valodā – norāda , ka šīs konvencijas 8. panta 1. punkts attiecas uz aizliegumu atņemt nationality (angļu val.) jeb nationalité (franču val.). Jautājums par to, kāds būs nepilsoņa statuss Bezvalstnieku konvencijas un starptautisko tiesību izpratnē, ir lemjams šā sprieduma 24. punktā norādītajā kārtībā.

Tomēr jāņem vērā, ka Bezvalstnieku konvencijā ir ietverts vispārējs bezvalstnieku skaita palielināšanas aizlieguma princips. Šī konvencija ir  starptautisks līgums, kas pieņemts, lai īstenotu valstu pienākumu samazināt bezvalstnieku skaitu. 

            Izvērtējot apstrīdēto normu saturu, secināms, ka Nepilsoņu likuma 7. panta pirmās daļas 2. punkts tā pašreizējā redakcijā potenciāli pieļauj bezvalstnieku skaita palielināšanos. Šī norma nepilsoņa statusa atņemšanu saista ar pastāvīgās uzturēšanās atļaujas saņemšanu ārvalstī vai ar pastāvīgu pierakstu NVS dalībvalstī. Kā šajā spriedumā iepriekš norādīts, ne pastāvīgās uzturēšanās atļaujas iegūšana ārvalstī, ne arī pastāvīgs pieraksts NVS dalībvalstī personai nenoteic tādu statusu, ko nodrošinātu pilsonības (pavalstniecības) iegūšana. 

Līdz ar to Nepilsoņu likuma 7. panta pirmās daļas 2. punkts uzskatāms par neatbilstošu bezvalstnieku skaita palielināšanas aizlieguma principam.

Tēmām: starptautisko tiesību piemērošana Latvijā, starptautiskās līgumu tiesības, starptautiskās cilvēktiesības
SPRIEDUMS
Latvijas Republikas vārdā
Rīgā 2005. gada 13. maijā
Lietā Nr. 2004-18-0106

„Par Izglītības likuma pārejas noteikumu 9. punkta 3. apakšpunkta atbilstību Latvijas Republikas Satversmes 1., 91. un 114. pantam, Eiropas Cilvēktiesību un pamatbrīvību aizsardzības konvencijas 1. protokola 2. pantam un tās 14. pantam (saistībā ar 1. protokola 2. pantu), Starptautiskā pakta par pilsoniskajām un politiskajām tiesībām 26. un 27. pantam, Starptautiskās konvencijas par visu veidu rasu diskriminācijas izskaušanu 5. pantam, Konvencijas par bērna tiesībām 2. un 30. pantam, kā arī Vīnes konvencijas par starptautisko līgumu tiesībām 18. pantam”.

5. Tā kā pieteikuma iesniedzējs lūdz izvērtēt apstrīdētās normas atbilstību  vairākām Satversmes un starptautisko tiesību normām, Satversmes tiesa atgādina, ka likumdevēja mērķis nav bijis pretstatīt Satversmē ietvertās cilvēktiesību normas starptautiskajām cilvēktiesību normām. Iespēja un pat nepieciešamība piemērot starptautiskās normas Satversmē ietverto pamattiesību iztulkošanai citastarp izriet no Satversmes 89. panta, kas noteic, ka valsts atzīst un aizsargā cilvēka pamattiesības saskaņā ar Satversmi, likumiem un Latvijai saistošiem starptautiskajiem līgumiem. No šā panta redzams, ka likumdevēja mērķis bija panākt Satversmē ietverto cilvēktiesību normu harmoniju ar starptautiskajām cilvēktiesību normām. Turklāt Satversmes 8.nodaļa „Cilvēka pamattiesības” tika pieņemta pēc tam, kad Latvija bija uzņēmusies attiecīgās starptautiskās saistības (sk. Satversmes tiesas 2000. gada 30. augusta sprieduma lietā Nr. 2000-03-01 secinājumu daļas 5. punktu un 2002. gada 17. janvāra sprieduma lietā Nr. 2001-08-01 secinājumu daļas 3. punktu). Līdzīgi arī citu Eiropas valstu konstitucionālās tiesas, tulkojot nacionālo konstitūciju normas, izmanto ECK un citu starptautisko cilvēktiesību dokumentu normas, kā arī ECT praksi. Vācijas Federālā Konstitucionālā tiesa ir secinājusi, ka ECK garantijas ietekmē Pamatlikumā ietverto pamattiesību un tiesiskas valsts principu interpretāciju. ECK teksts un ECT prakse konstitucionālo tiesību līmenī kalpo kā interpretācijas līdzeklis, lai noteiktu pamattiesību un tiesiskas valsts principu saturu un apjomu, ciktāl tas nenoved pie Pamatlikumā ietverto pamattiesību samazināšanas vai ierobežošanas, tas ir, ietekmes, ko izslēdz pašas ECK 53. pants. Starptautisko cilvēktiesību normu konstitucionāli tiesiskā nozīme ir Pamatlikuma labvēlības izpausme pret starptautiskajām tiesībām (Völkerrechtsfreundlichkeit), kas stiprina valsts suverenitāti ar starptautisko tiesību normu, starptautiskās sadarbības un starptautisko tiesību vispārējo principu palīdzību. Tāpēc Pamatlikums iztulkojams pēc iespējas tā, lai nerastos konflikts ar Vācijas Federatīvās Republikas starptautiskajām saistībām (sk. Vācijas Federālās Konstitucionālās tiesas 2004. gada 14. oktobra spriedumu lietā 2BVR 1481/04). 

Atjaunojot Latvijas Republikas neatkarību, Augstākā padome norādīja uz starptautisko tiesību principu nozīmi (sk. LPSR Augstākās padomes 1990. gada 4. maija Deklarācijas par Latvijas Republikas neatkarības atjaunošanu 1. punktu). Vienlaikus Augstākā padome, šajā pašā dienā pieņemot deklarāciju „Par Latvijas Republikas pievienošanos starptautisko tiesību dokumentiem cilvēktiesību jautājumos”, pasludināja, ka atzīst par saistošiem vairāk nekā 50 starptautisku dokumentu cilvēktiesību jomā. 

Līdz ar to, tulkojot Satversmi un Latvijas starptautiskās saistības, ir jāmeklē interpretācija, kas nodrošina to harmoniju, nevis pretnostatījumu.
 
5.1. Starptautiskās konvencijas par jebkuras rasu diskriminācijas izskaušanu 5. pants prasa, lai dalībvalstis aizliegtu un likvidētu rasu diskrimināciju visos tās veidos un nodrošinātu visu cilvēku vienlīdzību likuma priekšā neatkarīgi no viņu rases, ādas krāsas un nacionālās vai etniskās izcelsmes, it īpaši īstenojot tiesības uz izglītību un piedaloties kultūras dzīvē. 

Starptautiskā pakta par pilsoniskajām un politiskajām tiesībām 26. pants citastarp noteic, ka visi cilvēki ir vienlīdzīgi likuma priekšā un viņiem ir tiesības bez jebkādas diskriminācijas uz vienādu likuma aizsardzību. Jebkura diskriminācija jāaizliedz ar likumu, un likumam jāgarantē visām personām vienāda un efektīva aizsardzība pret jebkādu diskrimināciju. 

Konvencijas par bērna tiesībām 2. panta pirmā daļa paredz dalībvalsts pienākumu respektēt un nodrošināt visas šajā konvencijā paredzētās tiesības katram bērnam, uz kuru attiecas dalībvalsts jurisdikcija, kā arī veikt visus nepieciešamos pasākumus, lai nodrošinātu bērna aizsardzību pret visām diskriminācijas vai soda formām. 

Saskaņā ar Satversmes 91. pantu visi cilvēki Latvijā ir vienlīdzīgi likuma un tiesas priekšā. Cilvēka tiesības tiek īstenotas bez jebkādas diskriminācijas. Šā panta saturs ietver iepriekšminēto konvenciju normas par diskriminācijas aizliegumu. Līdz ar to apstrīdētās normas atbilstība Starptautiskā pakta par pilsoniskajām un politiskajām tiesībām 26. pantam un Starptautiskās konvencijas par visu veidu rasu diskriminācijas izskaušanu 5. pantam, kā arī Konvencijas par bērna tiesībām 2. pantam analizējama kopsakarā ar Satversmes 91. pantu. 

 
5.2. Konvencijas par bērna tiesībām 30. pants citastarp paredz, ka bērniem, kas pieder pie etniskajām, konfesionālajām vai valodas minoritātēm, nedrīkst atņemt tiesības kopā ar citiem savas grupas locekļiem izmantot savu kultūru, pievērsties savai reliģijai un izpildīt tās rituālus, kā arī nedrīkst liegt lietot dzimto valodu. Starptautiskā pakta par pilsoniskajām un politiskajām tiesībām 27. pants noteic, ka valstīs, kurās ir etniskās, reliģiskās un valodas mazākumtautības, pie šīm mazākumtautībām piederošām personām nedrīkst atņemt tiesības kopā ar citiem tās pašas grupas locekļiem baudīt savu kultūru, nodoties savai reliģijai un izpildīt tās rituālus, kā arī lietot dzimto valodu.

Satversmes 114. pantā personām, kuras pieder pie mazākumtautībām, ir paredzētas tiesības saglabāt un attīstīt savu valodu, kā arī etnisko un kultūras savdabību. Šis pants ne vien ietver minēto starptautisko dokumentu normas, bet pat paredz vēl plašākas tiesības. Minētajās starptautisko dokumentu normās nav noteiktas īpašas garantijas attiecībā uz mazākumtautību pārstāvju mācībvalodu. To tiesas sēdē atzina arī pieteikuma iesniedzēja pārstāvis, sakot, ka tiesības uz valsts finansētu izglītību mazākumtautību valodās nav nostiprinātas ECK vai citos juridiski saistošos dokumentos. Līdz ar to apstrīdētās normas atbilstība Konvencijas par bērna tiesībām 30. pantam un Starptautiskā pakta par pilsoniskajām un politiskajām tiesībām 27. pantam analizējama kopsakarā ar Satversmes 114. pantu. 

 

5.3. Pieteikumā ietverts prasījums izvērtēt apstrīdētās normas atbilstību ECK 1. protokola 2. pantam. Lai gan pieteikumā ietvertajā prasījumā Satversmes 112. pants nav minēts, tomēr Satversmes tiesai, ņemot vērā to, ka šis pants varētu paredzēt plašākas tiesības nekā ECK 1. protokola 2. pants, ir pienākums noskaidrot, vai apstrīdētā norma neparedz arī Satversmes 112. pantā noteikto tiesību uz izglītību ierobežojumu. Tādējādi apstrīdētās normas atbilstība ECK 1. protokola 2. pantam analizējama kopsakarā ar Satversmes 112. pantu. 

 

5.4. Pieteikumā lūgts izvērtēt apstrīdētās normas atbilstību Vīnes konvencijas par starptautisko līgumu tiesībām 18. pantam. Satversmes tiesa secina, ka pieteikumā nav norādīta neviena pēc satura līdzīga Satversmē ietverta tiesību norma. Tādēļ apstrīdētās normas atbilstība Vīnes konvencijas par starptautisko līgumu tiesībām 18. pantam vērtējama atsevišķi.

8. Viens no pieteikuma iesniedzēja prasījumiem skar jautājumu par Latvijas starptautisko saistību interpretāciju, proti, vai valstij var būt saistošs parakstīts, bet vēl neratificēts starptautiskais līgums. Pieteikumā pausts viedoklis, ka Vīnes konvencijas 18. pants liek ievērot 1995. gada 11. maijā parakstīto, bet vēl neratificēto līgumu – Minoritāšu konvenciju. Pieteikumā minēts, ka Latvija nedrīkst rīkoties pretēji Minoritāšu konvencijas objektam un mērķim. Latvijai esot jāsniedz pienācīgas iespējas mazākumtautību pārstāvjiem apgūt savu dzimto valodu vai iegūt izglītību šajā valodā un jāatturas no darbībām, kas varētu atcelt līguma objektu un mērķi. Turpretī Saeima, pieņemot apstrīdēto normu, esot sašaurinājusi mazākumtautību pārstāvju iespējas iegūt izglītību dzimtajā valodā, salīdzinot ar to, kas Latvijas normatīvajos aktos bija noteikts Minoritāšu konvencijas parakstīšanas brīdī.

 

8.1. Vīnes konvencijas 18. pants citastarp paredz, ka valstij ir pienākums atturēties no rīcības, kas ir vērsta pret līguma objektu un mērķi, ja valsts ir parakstījusi līgumu ar noteikumu par tā ratifikāciju. 
No ANO Starptautiskās tiesas statūtu 38. panta pirmās daļas izriet, ka patstāvīgie starptautisko tiesību avoti ir starptautiskie līgumi, starptautiskās paražas un atzītie civilizēto nāciju tiesību principi. Šādi tiesību avoti piemērojami arī Latvijas tiesību sistēmā. To apstiprina arī Administratīvā procesa likuma 1. panta astotā daļa, kas noteic, ka starptautisko tiesību norma ir Latvijai saistoši starptautiskie līgumi, starptautiskās paražu tiesības un starptautisko tiesību vispārējie principi. 

Tomēr katrs no šiem starptautisko tiesību avotiem Latvijai kļūst saistošs atšķirīgi. Saskaņā ar Satversmes 68. panta pirmo daļu visiem starptautiskajiem līgumiem, kuri nokārto likumdošanas ceļā izšķiramus jautājumus, nepieciešama Saeimas apstiprināšana. Lai šāds starptautisks līgums valstij kļūtu saistošs, visupirms nepieciešama tā apstiprināšana Saeimā. Satversmes tiesa uzskata, ka Vīnes konvencijas 18. pants nav izņēmums no Satversmes 68. pantā paredzētā apstiprināšanas pienākuma. Saistības, kas izriet no abiem šiem pantiem, ir atšķirīgas, un tās nedrīkst sajaukt. Visupirms uz to norāda pats Vīnes konvencijas 18. pants: „[..] valsts ir parakstījusi līgumu ar noteikumu par tā ratifikāciju”. 

Līdz ar ratifikāciju starptautiskais līgums ar tajā ietvertajām tiesību normām, ja vien valsts vienlaikus ar ratifikāciju nav izteikusi atrunas, kļūst saistošs un var būt tieši piemērojams tiesiskajās attiecībās valsts iekšienē. Savukārt Vīnes konvencijas 18. panta būtība ir kalpot par garantiju tam, lai līguma ratifikācija nekļūtu bezjēdzīga, piemēram, gadījumā, ja līguma objekts vairs nepastāvētu. Šis pants nekādā veidā neuzliek valstīm pienākumu pildīt parakstīta, bet attiecībā uz valsti spēkā neesoša līguma saistības. Vīnes konvencijas 18. pants uzliek valstīm pienākumu neatcelt (not to defeat) parakstītā līguma objektu un mērķi pirms līguma spēkā stāšanās. Tas savukārt izriet no labas ticības principa – nepadarīt līgumsaistību izpildi neiespējamu, pirms līguma normas kļūst saistošas, un tādējādi nenovest pie noslēgtā līguma pārkāpuma. Saistības, ko uzliek Vīnes konvencijas 18. pants, ir šaurākas nekā tās, kas izriet no līguma ratifikācijas. 

 
8.2. Satversmes tiesa uzskata, ka valodu lietojuma proporcijas noteikšana mācību satura apguvē nav darbība, kas atceltu starptautiskā līguma – Minoritāšu konvencijas – objektu vai būtu pretrunā ar šīs konvencijas mērķiem. Šīs konvencijas mērķis nav izslēgt mācībvalodu proporcijas noteikšanu mazākumtautību skolās un paredzēt mazākumtautību pārstāvju tiesības iegūt izglītību tikai dzimtajā valodā. Tieši otrādi. Eiropas Padomes dotajos Minoritāšu konvencijas skaidrojumos ir teikts, ka tās normas dalībvalstīm sniedz plašu izvēles brīvību attiecībā uz līdzekļiem, ar kādiem mazākumtautību pārstāvjiem tiek nodrošinātas tiesības uz izglītību dzimtajā valodā. Viens no šādiem līdzekļiem ir bilingvālās izglītības ieviešana (sk.: Framework Convention for the Protection of National Minorities. Explanatory Report // http://conventions.coe.int/Treaty/EN/Reports/Html/157.htm.). Pie tam Minoritāšu konvencijas 14. panta trešajā daļā ir noteikts, ka neviena no šā panta prasībām neierobežo valsts valodas apguvi vai izglītības ieguvi valsts valodā. 

Tiesas sēdē pieteikuma iesniedzēja pārstāvis norādīja, ka Minoritāšu konvencijas 14. panta otrā daļa patiešām neparedz valsts pienākumu vidusskolā nodrošināt mācību satura apguvi mazākumtautības valodā. Viņš arī neapstrīd to, ka minētā norma nav kļuvusi par starptautisko paražu tiesību normu. Tādējādi Minoritāšu konvencijas parakstīšanas fakts un tās saturs neierobežo Latviju īstenot tādu izglītības politiku, kādu tā uzskata par pamatotu. 

Tomēr pieteikuma iesniedzēja pārstāvis uzsvēra, ka apstrīdētā norma ir pretrunā ar Vīnes konvencijas 18. pantu tādēļ, ka kopš Minoritāšu konvencijas parakstīšanas brīža esot sašaurinātas mazākumtautību iespējas iegūt izglītību dzimtajā valodā. 

Satversmes tiesa piekrīt pieteikuma iesniedzēja viedoklim, ka kopš Minoritāšu konvencijas parakstīšanas mazākumtautību pārstāvju iespējas iegūt izglītību dzimtajā valodā ir sašaurinātas, jo tās parakstīšanas brīdī normatīvie akti neparedzēja kāda priekšmeta apguvē obligāti izmantot valsts valodu. Toties šobrīd apstrīdētā norma nosaka mācībvalodu lietojuma proporciju.

Parakstītā Minoritāšu konvencija Latvijai nav saistoša, jo vēl nav ratificēta. Tas pats attiecas uz Minoritāšu konvencijas 14. pantu. Šis pants nav kļuvis saistošs Latvijai kā starptautiska līguma norma. Vēl jo vairāk – tas nevar būt saistošs kā starptautisko paražu tiesību norma, jo šā panta piemērošana Minoritāšu konvencijas dalībvalstīs ir pārāk atšķirīga. Šajā pantā nav ietvertas nepārprotamas un precīzas prasības valstij, kuras turklāt pati valsts būtu atzinusi par sev saistošām bez Minoritāšu konvencijas ratifikācijas. Lai gan nacionālajos tiesību aktos paredzētās mazākumtautību tiesības iegūt izglītību dzimtajā valodā kopš Minoritāšu konvencijas parakstīšanas brīža ir sašaurinātas, Satversmes tiesa atzīst par pamatotu otru pieteikuma iesniedzēja apgalvojumu, ka šāds sašaurinājums nerada šķēršļus Minoritāšu konvencijas ratifikācijai. Savukārt tieši vēršanās pret šķēršļiem, kas apgrūtina starptautiskā līguma ratifikāciju, ir Vīnes konvencijas 18. panta mērķis. 

Līdz ar to nevar konstatēt, ka apstrīdētā norma atceltu Minoritāšu konvencijas mērķi un objektu. Tādējādi apstrīdētā norma atbilst Vīnes konvencijas 18. pantam. 
10. Satversmē noteiktās pamattiesības veido savstarpēji līdzsvarotu sistēmu, un tās nav aplūkojamas atrauti cita no citas. Satversmes 110. panta pirmais teikums paredz, ka „valsts aizsargā un atbalsta laulību, ģimeni, vecāku un bērnu tiesības”. Arī citu Eiropas valstu konstitūcijās paredzētas līdzīgas tiesības, kuras nereti ir formulētas detalizētāk. Piemēram, Vācijas Pamatlikuma 6. panta otrā daļa noteic: „Bērnu kopšana un audzināšana ir dabiskas vecāku tiesības un visupirms viņu pienākums. Par to īstenošanu gādā valsts.” Arī Satversmes 110. pants, paredzot, ka valsts aizsargā vecāku un bērnu tiesības, citastarp noteic gan vecāku dabiskās tiesības rūpēties par saviem bērniem un audzināt tos atbilstoši savai reliģiskajai pārliecībai un filozofiskajiem uzskatiem, gan arī pienākumus, kas saistīti ar bērnu kopšanu un audzināšanu. Jautājumos, kas saistīti ar bērnu izglītību, daudzos gadījumos vecāku tiesības rūpēties par bērniem, tostarp piedaloties ar viņu izglītošanu saistīto lēmumu pieņemšanā, konkurē ar personas tiesībām uz izglītību, kas tā vai citādi ir saistītas ar valsts noteiktu vai uzraudzītu izglītības sistēmu. 

Šādi konflikti daudzkārt risināti citu valstu konstitucionālo tiesu praksē. Tā Vācijas Federālā Konstitucionālā tiesa 1998. gada 14. jūlija spriedumā lietā par vācu valodas pareizrakstības reformu (sk.: BVerfGE 98, 218,  244), atsaucoties arī uz savu iepriekšējo praksi, uzsvēra, ka saskaņā ar Pamatlikuma 6. panta otrās daļas pirmo teikumu vecākiem ir tiesības un pienākums rūpēties par saviem bērniem un brīvi pēc saviem ieskatiem tos audzināt. Salīdzinājumā ar citām personām, kas piedalās bērnu audzināšanā, vecākiem ir prioritāras tiesības noteikt bērnu audzināšanu tiktāl, ciktāl to neierobežo Pamatlikuma 7. pantā valstij uzliktais pienākums pārraudzīt visu izglītības sistēmu. Tāpēc vecāki ir atbildīgi par savu bērnu audzināšanu un principā tiesīgi prasīt iespēju ietekmēt bērnu audzināšanu arī attiecībā uz skolas mācību priekšmetu saturu. Tomēr Pamatlikuma 6. panta otrās daļas pirmais teikums nedod vecākiem ekskluzīvas tiesības uz audzināšanu. Izglītošanas ziņā vecāku tiesības un pienākums audzināt savus bērnus saskaras ar valsts uzdevumu pārraudzīt izglītības sistēmu. Šis valsts uzdevums nav pakārtots vecāku tiesībām, bet nostādīts tām līdzās (gleichgeordnet). Bērnu audzināšana, kamēr tie apmeklē skolu, ir vecāku un skolas kopīgs pienākums. Tas jāpilda saprātīgas savstarpējas sadarbības veidā. Tāpēc valstij attiecībā uz skolām ir jāņem vērā vecāku atbildība par bērnu audzināšanas kopējo plānu un jārūpējas par atvērtību daudzveidīgiem uzskatiem, ciktāl to var „izturēt” sakārtota valsts skolu sistēma. Tam nepieciešamās robežas noteikšana starp vecāku tiesībām un valsts uzdevumu attiecībā uz bērnu audzināšanu ir likumdevēja pienākums.

Arī ECK 1. protokola 2. pants citastarp paredz, ka valsts, veicot funkcijas, kuras tā uzņēmusies izglītības jomā, ievēro vecāku tiesības nodrošināt saviem bērniem tādu izglītību un mācības, kas ir saskaņā ar viņu reliģisko pārliecību un filozofiskajiem uzskatiem. Šis pants garantē vecāku tiesības uz viņu uzskatu ievērošanu bērnu izglītošanā. To uzsver arī pieteikuma iesniedzējs. Vecāki, pildot savu pašsaprotamo pienākumu pret saviem bērniem, ir atbildīgi par tādu svarīgu bērnu dzīves posmu kā vidējās izglītības iegūšana. Līdz ar to vecāki var pieprasīt, lai viņu bērnu izglītošanas procesā tiktu respektēta vecāku reliģiskā un filozofiskā pārliecība. Tādējādi vecāku tiesības saskan ar atbildību, kas ir cieši saistīta ar tiesībām uz izglītību un šo tiesību izmantošanu. 

Kā skaidrojusi ECT, ECK 1. protokola 2. pantā nedz tieši, nedz netieši nav ietvertas norādes uz mācībvalodu. Pie šāda secinājuma ECT nonāca Beļģijas lingvistikas lietā (sk. minētā sprieduma I.B.6. §), kurā Beļģijas franciski runājošo bērnu vecāki apstrīdēja Beļģijas skolu sistēmu, proti, valsts sadalījumu vairākos reģionos, kura nolūks bija noteikt mācībvalodu konkrēta reģiona skolās. Tiesa atzina, ka tas neatbilst ECK 14. pantam (saistībā ar 1. protokola 2. pantu), jo franciski runājošiem bērniem tiek liegtas tiesības apmeklēt franču skolu tikai viņu dzīvesvietas dēļ. Tāpat šajā lietā ECT secināja, ka vecāku reliģiskā pārliecība un filozofiskie uzskati nav saistāmi ar lingvistiskiem faktoriem. ECT secināja: ja jēdzienos „reliģiskā pārliecība” un „filozofiskie uzskati” ietvertu arī lingvistiskus faktorus, tad tas nozīmētu „izlasīt konvencijā ko tādu, kas tur nemaz nav rakstīts”. ECT atzina, ka ECK neuzliek valstij pienākumu ņemt vērā vecāku vēlmes attiecībā uz valodu, kādā iegūstama izglītība. ECT uzskata, ka 1. protokola 2. pants nekādā veidā neuzliek pienākumu valsts skolās garantēt vecākiem tiesības izvēlēties saviem bērniem tādu mācībvalodu, kas nav valsts valoda. 

Turklāt nevar apgalvot, ka Izglītības likums liegtu bērnu vecākiem ietekmēt izglītības procesa norisi. Saskaņā ar Izglītības likuma 30. panta trešo daļu izglītības iestādes vadītājam ir pienākums nodrošināt izglītības iestādes pašpārvaldes izveidošanu, ja to ierosina izglītojamie, pedagogi vai izglītojamo vecāki. Šā likuma 31. pants noteic, ka pamatizglītības un vidējās izglītības iestādes pašpārvaldē darbojas iestādes dibinātāja, izglītojamo, viņu vecāku un iestādes darbinieku deleģēti pārstāvji. Pašpārvalde izstrādā priekšlikumus izglītības iestādes attīstībai,  nodrošina izglītības iestādes sadarbību ar izglītojamo vecākiem, iesniedz priekšlikumus izglītības iestādes vadītājam arī par izglītības programmu īstenošanu. 

Tādējādi apstrīdētā norma nav pretrunā ar ECK 1. protokola 2. pantu par vecāku reliģiskās pārliecības un filozofisko uzskatu ievērošanu izglītošanas procesā. 
 
11. ECK 1. protokola 2. pants noteic, ka nevienam nedrīkst liegt tiesības uz izglītību. Lai arī šis pants ir formulēts negatīvā izteiksmē, proti, „nevienam nedrīkst liegt tiesības [...]”, nav šaubu, ka tas tomēr paredz „tiesības”. Šā panta negatīvais formulējums nebūt nav nejaušs, un tam ir savas tiesiskās sekas. Šis pants valstij neuzliek nekādu pienākumu, kas tai liktu par budžeta līdzekļiem nodrošināt vai subsidēt jebkāda veida vai līmeņa izglītības ieguvi. Šāds ECT secinājums sakņojas apstāklī, ka Eiropas Padomes dalībvalstis jau bija izveidojušas katra savu izglītības sistēmu. Tāpēc 1. protokola 2. pants garantē personai tiesības baudīt tās iespējas, ko paver valstī jau pastāvošā izglītības sistēma. Lai tiesības uz izglītību būtu efektīvas, to beneficiāram ir jānodrošina iespēja gūt labumu no iegūtās izglītības, tas ir, iegūt izglītību tādā vai citādā veidā saskaņā ar valstī spēkā esošajiem noteikumiem, kā arī paļauties uz pabeigtās izglītības oficiālu atzīšanu (sk.: Grosz S., Beatson J., Duffy P. Human Rights. The 1998 Act and the European Convention. London: Sweet&Maxwell, 2000, p. 359–360). Savukārt Eiropas Cilvēktiesību komisija (turpmāk – Komisija) ir secinājusi, ka 1. protokola 2. pants galvenokārt attiecas uz pamatizglītību. Valsts var regulēt citu izglītības veidu pieejamību, nepārkāpjot 1. protokola 2. pantu. Komisija uzskata, ka valstij nav pienākuma nodrošināt iespēju iegūt augstāko vai speciālo izglītību (sk., piemēram, iesniegumus Nr. 5962/72 un Nr. 7671/76). 
Vienlaikus jānorāda, ka ECK 1. protokola 2. pants attiecas gan uz vidējo, gan augstāko izglītību tādā apjomā, kādā attiecīgais izglītības līmenis ir pieejams saskaņā ar dalībvalsts normatīvajiem aktiem. Lai gan 1. protokola 2. pants galvenokārt attiecas uz pamatizglītību, tomēr, ja ir izveidoti citi izglītības veidi un līmeņi, tad šis pants attiecas arī uz tiem. Piemēram, Komisija secinājusi, ka valsts apmaksātas augstākās izglītības iegūšanas iespēju ir pieļaujams ierobežot tādējādi, ka pieeja augstākajām mācību iestādēm tiktu liegta tiem studentiem, kas sasnieguši tādu akadēmisko līmeni, kāds ir nepieciešams, lai gūtu vislielāko labumu no jau iegūtās izglītības (sk. iesniegumu Nr. 8844/80). Līdzīga ir ECT un Satversmes tiesas prakse, interpretējot personas tiesības uz taisnīgu tiesu. Proti, ECK neuzliek pienākumu izveidot kasācijas instances tiesu, tomēr, ja tāda ir izveidota, tad šīs tiesas darbībā ir jāievēro ECK 6. panta pirmā daļa un Satversmes 92. panta pirmais teikums (sk. Satversmes tiesas 2003. gada 27. jūnija sprieduma lietā Nr. 2003-04-01 secinājumu daļas 1. punktu).

ECT ir secinājusi, ka skolu programmu saturs principā ir dalībvalstu kompetencē (sk. ECT sprieduma „Kjeldsen, Busk Madsen and Pedersen v. Denmark” 53. §). Lai gan ECK 1. protokola 2. pantā nedz tieši, nedz netieši nav ietverta norāde par mācībvalodu, tiesības uz izglītību var kļūt bezjēdzīgas (meaningless), ja tās nebūtu iespējams īstenot valodas barjeras dēļ (sk.: „Case „Relating to certain aspects of the laws on the use of languages in education in Belgium” v. Belgium (Merits)” I. B. 3. §). 

Satversmes 112. panta pirmais teikums, kurš noteic, ka ikvienam ir tiesības uz izglītību, interpretējams tāpat kā ECK 1. protokola 2. pants. Turpretī Satversmes 112. panta otrais un trešais teikums personām paredz plašākas tiesības. Lai gan ECK 1. protokola 2. pants neuzliek valstij pienākumu izveidot noteikta veida izglītības sistēmu, Satversmes 112. panta otrais teikums liek nodrošināt iespēju bez maksas iegūt pamatizglītību un vidējo izglītību. Savukārt šā panta trešais teikums pat noteic, ka pamatizglītība ir obligāta. 

Tā kā Latvijā ir izveidota un pastāv vidējās izglītības sistēma, Satversmes 112. panta pirmais un otrais teikums neapšaubāmi ietver arī vidējās izglītības pieejamību. Savukārt apstrīdētā norma, ņemot vērā lingvistiskus faktorus, varētu būt šajā pantā ietverto tiesību ierobežojums. Taču tas, vai šis ierobežojums ir attaisnojams, ņemot vērā pieteikumā ietvertā prasījuma formulējumu, vērtējams kopsakarā ar ECK 14. pantu un Satversmes 91. pantu.

13. Tiesiskās vienlīdzības princips liek vienādi izturēties tikai pret personām, kas ir vienādos un salīdzināmos apstākļos. Šis princips pieļauj un pat prasa atšķirīgu attieksmi pret personām, kas atrodas atšķirīgos apstākļos. Taču tikai tad, ja tiek konstatēts, ka pastāv objektīvs un saprātīgs pamats, vienlīdzības princips pieļauj atšķirīgu attieksmi pret personām, kas atrodas vienādos apstākļos, vai vienādu attieksmi pret personām, kas atrodas atšķirīgos apstākļos (sk., piemēram, Satversmes tiesas sprieduma lietā Nr. 2000-07-0409 secinājumu daļas 1. punktu).
Satversmes tiesa piekrīt pieteikuma iesniedzējam, kurš, citastarp norādot uz ECT spriedumu lietā Thlimmenos v. Greece (sk. minētā sprieduma 44. §), atzīmē, ka pie mazākumtautības piederoša persona neatrodas vienādos apstākļos ar personu, kura pieder pie pamatnācijas. Starp kritērijiem, kas nosaka šādu atšķirību, var minēt valodu un etnisko piederību. Šie kritēriji var arī nebūt pilnīgi atbilstoši situācijai, jo valoda, kurā runā skolēns, var nesakrist ar viņa etnisko piederību, kā arī izraudzītā skolas mācībvaloda var atšķirties no personas dzimtās valodas. 

Saskaņā ar Izglītības likuma 9. panta pirmo daļu valsts un pašvaldību izglītības iestādēs izglītību iegūst valsts valodā. Šajās skolās galvenokārt mācās personas, kurām valsts valoda ir dzimtā valoda. Izglītības likuma 9. panta otrās daļas 2. punkts paredz, ka skolās, kur tiek īstenotas mazākumtautību izglītības programmas, var iegūt izglītību arī citā valodā. Tātad, izstrādājot Izglītības likumu, likumdevējs ir rūpējies par to, lai šajās skolās pie mazākumtautībām piederošas personas varētu iegūt izglītību arī savā dzimtajā valodā.

Apstrīdētā norma nepārprotami norāda uz to, ka skolās, kas īsteno mazākumtautību izglītības programmas, nav iespējama visa mācību satura apgūšana tikai mazākumtautības valodā. Šī norma, kā jau iepriekš minēts, paredz mācībvalodu proporciju, proti, vismaz trīs piektdaļas mācību satura jāapgūst valsts valodā, tas ir, valodā, kas izglītojamam nav dzimtā valoda. 

Līdz ar to apstrīdētā norma tikai daļēji paredz atšķirīgu attieksmi pret personām, kas ir atšķirīgos apstākļos. 
 
14. Šādam secinājumam piekrīt arī pieteikuma iesniedzēja pārstāvis, kurš norāda, ka apstrīdētā norma tikai daļēji paredz atšķirīgu attieksmi pret personām, kuras ir atšķirīgos apstākļos. Tas nepārprotami izriet no apstrīdētās normas, kura neliedz skolās, kas īsteno mazākumtautību izglītības programmas, mācību satura apguvē lietot citu, nevis valsts valodu, bet tikai – ievērojot apstrīdētajā normā noteikto proporciju. 

Šā apstākļa dēļ ir noraidāms pieteikuma iesniedzēja arguments par izskatāmās lietas līdzību ar ECT izspriesto lietu Cyprus v. Turkey. Minētajā lietā tiesa secināja, ka ir pārkāpts ECK 1. protokola 2. pants, jo Ziemeļkipras Turku Republika bija liegusi grieķu bērniem turpināt vidējo izglītību salas ziemeļu daļā, lai gan bija uzņēmusies atbildību un izveidojusi grieķu pamatskolas. Grieķu bērniem, kuri pamatskolā bija mācījušies tikai grieķu valodā, vispār nebija iespēju iegūt vidējo izglītību šajā valodā salas ziemeļos, tas ir, Kipras turku daļā. Alternatīvo risinājumu, proti, ka izglītību grieķu valodā ir iespējams iegūt salas dienvidos, tas ir, Kipras grieķu daļā, ECT noraidīja, pamatojoties uz privātās dzīves pārkāpumu (sk. minētā sprieduma 277. – 280. §). 

Tāpat nav atzīstama izskatāmās lietas līdzība ar Pastāvīgās Starptautiskās tiesas 1935. gada 6. aprīļa skaidrojošo viedokli (advisory opinion) lietā par Albānijas mazākumtautību skolām, kurā tika analizētas Albānijas saistības atļaut mazākumtautībām dibināt savas privātās skolas. 1933. gadā Albānija, aizbildinoties ar attiecīgu konstitūcijas grozījumu, nolēma slēgt visas – gan albāņu, gan mazākumtautību – privātās skolas. Tiesa secināja, ka līdz ar privāto skolu slēgšanu pamatnācijas etniskās un reliģiskās īpatnības paliks neskartas, tomēr mazākumtautību pārstāvji zaudēs institūcijas, kas nepieciešamas to savdabības, rituālu utt. saglabāšanai. Tādējādi Albānija nevarēja aizbildināties ar vienādu attieksmi pret pamatnācijas un mazākumtautību pārstāvjiem, jo attiecībā uz mazākumtautību pārstāvjiem varētu būt vajadzīga atšķirīga attieksme (Sk.: Minority schools in Albania. Advisory opinion of Permanent Court of Justice. http://www.icj-cij.org/cijwww/cdecisions/ccpij/serie_ AB/AB_64/01_Ecoles_minoritaires_Avis_consultatif.pdf).
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